INDEX 


ABATEMENT, (Plea of.) 


Where a bill or declaration shows on 
its face proper matter for jurisdic- 
tion of the court, no exceptions for 
want of such jurisdiction shall be 
allowed, unless it be taken by plea 
in abatement. Chapter 125, section 
16, Code 1862, 

Middleton’s Fa’r Cf ee 


vs. 


ACCESSARY. 


1. Ifa principal totally and substan- 
stantially departs from the instruc- 
tions of an accessary, and commits 
a different offense, or an additional 
offense, he stands sing] in such dif- 
ferent or additional offense,and the 
other is not held responsible for it 
as accessary. 

Watts vs. 

2,.On an indictinent 
persons to shoot, cut, wound, 
«ec. with intent to main, &c., a cer- 
tain other person, itis error to ad- 
mit testimony of a rape committed 
by such persons after they had bro- 
ken into a dwelling, where such 
certain other person was lodging. 
Because the rape was a distinct, 
substantive offense from that char- 
ged in the indictment, and had no 
connection whatever with the of- 
fense charged, and because it was a 
total and substantial departure 
from that instructed, and the de- 
f-ndant could not be held responsi- 
ble as accessary thereto............0s00 ove 


3. On thetrial of W. for procuring cer- 
tain persons to cut, shoot, stab, 
wound, &c., with intent,&c., one S., 
it is held not to be error in the court 
below to admit as evidence a state- 
ment that,on the evening of the 
day the offense was committed, W. 
and S. had an altercation, ana W. 
struck at 8S. with a knife, whereup- 
on S.threw astone at W., to show 
the existence ofa motive likely to 
instigate the defendant to the com- 
mission of the offense charged 

4. Acase in which the verdict of guil- 
ty was not warranted by the evi- 
dence 


State 


The  U 
for procuring 
stab, 


ACCOUNT, (Settlement of.) 

The execution of a note in settle- 
ment of an account is conclusive 
upon all theitems charged in it, un- 
less some accident or mistake be 
shown. 

Parkersburg National Bank 


ACTS OF CONGRESS. 


See Trial, and 


MBS 


Ib 


P: 


McFarland &e. 


ACT OF GOD. 


> Common Carrier, and..... 


ACTS OF THE LEGISLATURE. 
» Board of Supervisors and., 
> Judgment, and 


> Statutes (Construction of, er 
ADMISSIONS. 


» Evidence No, 3, and,.... 


AD QUOD DAMNU) 


» Board of Supervisors, and 


ADVANCEMENT 


AFFIDAVIT 


frachment and, 


‘ ns, € 


mrporal 


of Circuit ¢ 


lerks and 


surt, 
AGENT. 


» P) ineipal and Agent, 
» In cri 


UNE i ncdeccsccuses 
a dniprovement No. 3 and...: 


ALLEGATIONS, 


urties cannot be allowed to depart 
in their procs, from the allegations 
of their bill. 

ae SC, ae cooeladd 


ALTERATION, 


1. A material alteration of a promisso- 


Morehead vs, 


9 


Piercy’s he 


ry note.such as, for instance,chang- 
ingit toa negotiable note without 
the knowledge or consent, either 
express or implied, of the promis- 
sor, Vitiates it, although it may be 
in the hands of an innocent holder. 
Parkersburg Nat. Bank.. 
It lies upon the party seeking to 
enforce a bill or note, to account for 
any alteration that appears on the 
face of the instrument. 

rs vs. Piercy Ex’r 

Ifa bond is altered by the obligee 
in a material point, it thereby be- 
comes void. The tearing off the 
seal is a material alteration, and 
renders the deed void . vo Os 
In this case the si enature "and § se pal 
of the bond secured by the trust 
deed are torn off, and the executor 
of the obligee, who brought suit to 
enforce the payment, has not ac- 
counted for the alteration; there- 
fore the bond is void and the trust 
GOOG SMUIMMGIGNES ..cvcscccsscccscoscesessesecsd Os 
































588 INDEX. 
AMENDED DECLARATION. | ASSIGN EE—Continued. 
See B. € O. R. R. Co. vs. Christic.......00325} than his assignor, the vendor, with 
reference to the payment of such 
AMENDED RETURN. | purchase m 7 
Highland, et al, . Highland, | ee 63 
See Return, (Sheriff’s,) and ................ 1832/2. A ease in 2 Naan a conveyance of 
ae land was had to hinder, delay and 
NCESTOR. defraud creditors........ o-eeces sebscenewenen os 
FOC Tlei18,. GIG...000c cesnecccere ecuasane saicanentines ae ASSIGNOR 
ANCIENT LIGHTS. See Evidence No. 5, ANG ..cccess.seeee suena ite 
The English common law doctrine <CTINEDAQIT 
of Ancient Lights disapproved. ASSUMPSIT. 
2. Animplied grant of an easement l. E. T. brings assumpsit against G. T. 
= light will be sustained only in On thet - : i thatk T 
-ases of real necessity; and will be a ‘ 1° trial it me P eit fk. l.. to 
de nied or rejected in cases when it Me - Ages ong Mh Miage Pi wes - 
appears that the owner claiming 1855-4 — he canal . slav te mate Tu: é 
the easement can, at a reasonable siice Sime haeae “Baeiieiia. eereeetike ti 
cost, have or substitute other lights ] read. neg Nghe gor ra te le ‘@ob- 
to his building aEEASOLE EOr UAC hire thereof. Sub- 
Powell vs. Sims ] sequently F, Ae died, and “re lr. be- 
ee ee eee re eee Ee came his administrator, who col- 
a lected the bonds for the hire of the 
APPEAL. slave to Turner, and as such adimin- 
‘ istrator accounted for the same to 
1. Deeree against par ties as abs nt de- the estate of F. T. and disbursed 
fendants, December Lith, i864. They the amount in the settlement there- 
ask, on the 29th Gane mober, 1869, to ak es * raged apabicggietiae 
“eres = “ . of. It was further proved that 
= ge _ rehearing, —— is when G T. collected the money on 
dented, and they recite ih their ap- th honas. ] s tol *" , 
peal bond that, “if the decree of Baad seria spe Mc a he 1 nd Turner 
December l4th, 1864, be affirmed,” a _ a ie sgh : l toe E 
«ec. And itis HELD: ee ee ee eee ae ee 
a . : - G. T, also adinitted that he knew, 
Phat they CRRROS: ADP al , ye on the trial. This amount was on 
dee Bae sypsosh ine sement pede of the items io the bill of particu- 
have been from the order refus- are; Wher caged = ee ee gee 
ing the filing of their petition; “% pen nt th 2 the 
and the present appeal must aid after his death 
therefore be dismissed. ‘ , gp er ce to Poceageee 
Grinnan et al, vs, Edwards . Francis 1 om ON were made pay- 
See compensation (to land owners) || apie tosaid Francis Thompson, the 
ED acice seni ssteabenanednonueresiael a 118 I title o said bonds were in said 
2. wae r-adecree for costs in the F. Thor npson, although the negro 
court below be correct or not cannot woman, for the hire of which th 
be het into in this court, when bonds were given, belonged to 
the appeal cannot be supported on plaintiff, and that her title to said 
any other ground, bonds, being equitable only, are not 
Boggess’ heirs vs. Boggess’ heirs... ..00 we 402} recoverable in this action,” which 
3. When a party files an undertaking the court refused to give, and he 
and gives notice of an avpeal, ac- exe Sh dad. Heul ; 
cording to the provisions of chapter 1.7 © pial tit was proceeding 
135, of the Code of 1868, in any case, under the common counts for 
from a judgment, order or decree, money ha land received, not for 
the jurisdiction of the circuit court the bonds nor title thereto, but 
quoad the judgment, ord +r or decree for the mon *y that resulted 
° appealed from, ceases pending from the hire of her slave; and 
such appeal; and it is not compe- it made no difference whether 
tent forsuch court to proceed in dis- her title to the money was legat 
regard of such appeal, to carry the or equitable, if she had title \ 
judgment, order or decree into exe- theretoy she could recover under 
cution. Itis not competent for such this action. ; 
court to determine the legality of II. It was immaterial how the 
such appeal. agent secured the payment of 
DURBGr U8. DURBOP .<ccccsse:scevsese-ceccene seed the money; 1¢ was plaintiff's 
money,and whoever collected it 
ARBITRAMENT. an l retained it, knowing the 
facts, would be liable, and this 
See Award, ANA....ccceee-cseeene s+: 27 action would lie to recover it. 
OT ictinicasiniincn 443; III. The action of asspmpsit is a 
om libe as uland equitable one, It is 
AS3SIGNER. applicable to almost every case 
where money has been received 
1. An assignee of a bond taken in which in equity and good con- 
ad of purchase money of : science ought to be refunded, . 
and, although he may have notice Thompson vs. Thompson ,.....0 srvesceces LID 
of fraud in the sale of the land, can- 2, In certain cases of trespass to per- 
not be placed in a worse condition | sonal property, the owner may 











INDEX. 


ASSU MPsIT—Continued. 


pass, and sue 


value of the } 


waive the tort, or tres 
in assumpsit for the 
property. 

3. A casein which the evidence dis- 
closes that assumpsit was the prop- 
er remedy, and not t1 ; inas- 


SDASS 
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AW ARD—Continued. 
arbitrator, prior to 
ment, had expressed an opinion as 
to the merits of the controversy, 
provided the party selecting him 
was not aware of such expression 
of opinion 


his appoint- 














much as the defendant, who was a 7. Arbitrators are called upon to ex- 
soldierin the Confederate sevice, ecute a joint trust and ought to look 
offered to pay for the cu uttle taken, impartially at the true merits of the 
at the time of the taking, i matter submitted to their judg- 
and did in fact leave ac ment, without reference to the 
relation to the piy,fo laintilf, mann in which tl harge has 
who was absent from home been placed,upon them. In nocase 
Me Donald vs. Peacenuk iia 9 ean they become an ad “at nor 
act as agent, forthe party appoint- 
ATTACHMENT. ing them. 
Ss. A charge ina bill that one of the 
1. The language that “the plaintiff’ irbitrato ‘ted as the “adviser 
are justly entitled to recover,” in md partisan.” of the part ppointe 
athidavit for an attac nent under sO lecting him, sufficient 
the act of ISS7, ch ) sec, 1, 1s ( itg oO partiallty ind miscon- 
substantial ym with t duet, to giv court of i juris- 
spirit of the law V Vides diction of a casea t aside 
that th iti lay Ss i l wna ira, 
The iture of tl i r’s claim. 9. It is me me t i it the as, 
» * That it is just. per rf} t i Lust 
Gutman & Co.vs. Vit. Tron C0......008 , @ ber S ved } ) ’ ‘an- 
2. The order of att nh nt provided n be t a 7 ‘ . nual ict, 
for in the act of 1867 ip. 118, see. 1, holding th lin view. It is not 
is not a writ, and 1 1 not run in 4 CONSCLEN VOUS Inten honest, 
the name of the State... Tbo,| On the part o : Mor, nor 
See Bankruptey, and 16 his conviction tha $s hat 
E ean lit | i , 1a iC 
AWARD ro rR Ae abe scra- 
t vid if 1eS Te) sfne- 
See Hquity Jui No. | Ba camapies 1: ¥ eee ee Hibiseeibirtaces 
1. Thecireuit cou ias »W ovel 10, There may be amp mduet, 
anaward mad pursuane of a al sense, to ma } yurt 
SUDMIssSiOnN unde bay Los, Code s side in awa 1 Where 
IN68, except to ent itas the judg- there is no ground for im ing the 
mient ora ! ot i court, or to Silg lin} yper motives to the 
reject or retuse to so entet it, or per- irb iLors, 
haps to re ‘-Oomnim it i. t in arbitrato ittended 
Stevenson v8. Walker... cccccecccccccs {27 othe in ests of the party 
2. It was error for the co tp} iting him, in collecting up 
order the sale of i larra sing! SLIMONHY, procuring 
creeehtering upanawa on . spunings-p shad hte Sand €x- 
cree of the cour wh ! Mining ANC ¢ Ss x n them, 
was not provided for or directed by thr sea nt ¢ n of legal 
the award........... o WitisessvuDleg ee ee ee e award, 
ai pebige 12. Parties who 1 id to have 
3. Judg n ntor deer inanaward,en- the rights d led by impartial 
tered up as the jt nent or decree judges are entitled to insist that all 
ot thee yurt, may b nforeced by an of the arbitrato sha } impar- 
action at law or by bill in equity; or tial Butif they are content to sub- 
if the award be for the payment of m questions in controversy to 
money an eXecutlon might issue for those who are known to have 
BEG BOLING, siicccvennscatencceiee sets «.l60 | formed and expressed opinions 
4. The consent orders, &e .in this ca upon the subject matter, or who are 
entered after the agreement of sub- known to have partialiti sand pre- 
mission had been filed, were held to jud Ss for or against the respective 
have been intended by the parties parties, an award made by such ar- 
to facilitate the proceedings before bitrators is binding, 
the arbitrators, and the making up 13. Under such circumstances, a gas 
of the contemplated award.,.............. 20 company, who selected one of its 
2. Courts of equity have always had ‘| own stockholders as an arbitrator, 


and exercised jurisdiction to inter- 
Kk to set aside awards for fraud, 
accident, partiality, misconduct, or 
mistake of the arbitrators. This 
power is even reserved to them in 
the statute providing for submis- 
sions on the record. 
Wheeling Gas Co. vs. The Cit, 
ing. 








/ of Wheel- 
. 148 





6. It is not matter sufficient to set 
aside an award for misconduct on 
the part of an arbitrator, that the 


14. 


who, with the arbitrator selected by 
the other party, chose an umpire, 
ought not to be heard to impeach 
an award. Especially as the testi- 
mony discloses that the amount of 
the award seems to be fair. 

Where a submission not made 
under the statute, and the award is 
Signed by but two of the arbitrators, 
the court cannot determine its suf- 
ficiency or insufficiency for want of 


Jurisdiction, 


is 











590 INDEX. 


BAILOR AND BAILEE, 


The general doctrine is well estab- 
lished, that in ordinary cases the 
bailee cannot dispute the bailor’s 
title. But there are numerous ex- 
ceptions thereto, as where it can be 
shown that the bailor fraudulently 
obtained possession of the goods; or 
they have been recovered from the 
bailee by suit or paramount title; 
or he has been notified by the true 
owner, before the suit was institu- 
ted, not to deliver them to him, and 
like instances. 

Kelley vs. Patchell... 


BANKS. 


TE | 


BANK CHECK, 

McClung makes an order to the bank 
of Lewisburg payable to the order 
of P., who endorses it to D., who er- 
dorses it to plaintiffs F. & B.” It is 
dated in September, 1862, but is not 
presented tothe bank until after the 
war, and McC. has no notice of its 
non-acceptance and non-payment 
untilthat time. F. & B. bring suit 
against McC ,the drawer. The par- 
ties all resided in Greenbrier 
county. HELD: 

I. The making or drawing of the 
order implied the indebtedness 
of the drawer tothe payee, to 
at least the amountof the order, 
And asthe only issue between 
the parties in this action (nil de- 
dit) was, whether under the 
proofs in the case the plaintiffs 
were entitled to recover, it was 
not pertinent or material to 
such issue to inquire into the 
consideration upon which the 
order was founded. For, if by 
reason of the misconduct or neg- 
ligence of the payee or his en- 
dorsees, the defendant is not 
liable to the plaintiff for the 
amount of the order, he is enti- 
tled to the benefit of it, wheth- 
er it was originally drawn to 
pay an existing indebtedness to 
the payee, or for any other pur- 
0Se. 


} 
Ford & Burdett vs MeClung....... seuneeioaal 


I. It was noterror to refuse to in- 
struct the jury, that if McC. had 
no funds in the bank at the date 
of the order except Confederate 
money, he was not entitled to 
notice of dishonor by non-pay- 
ment; and if he had no funds in 
the bank at the time of drawing 
the order, and he knew that 
fact, that no notice to him was 
necessary......... wih eacieWuehaiens = 
III. There is nethingin the cir- 
cumstances of this case to bring 
it within any of the exceptions 
to the rule that, the drawer and 
endorsees of a bill of exchange, 
or order, are entitled to prompt 
notice of the non-acceptance or 
non-payment, in order that the 
former may look after his funds 
and withdraw or secure the 
same, and the latter may take 
the necessary steps to secure 
himself; and that upon the fail- 






b 





BANK CHECK—Continued. 


ure to receive such notice, they 
are discharged from liability ; 
and the bill, or order, as between 
the drawer and payee or endor- 


see, will be considered paid........20. 


IV. The law, in the case of failure 
to give notice, implies injury to 
the drawer, and nothing ap- 
pears in the case to sufficiently 
rebut the presumption that, if 
he had been duly notified of the 
non-payment of the order, he 
might not have secured his 
funds or at least arranged to 
have paid the oruer out of the 


same....... cceacuancaseee’ pi vemaseanepecvadeeatte 


BANKRUPTCY. 


The assignment of bankrupt effects 
relates back to the commencement 
of proceedings in bankruptcy; 
therefore, by operation of law, all 
attachments on mesne process of 
the property of the debtor, made 
within four months next preceding 
the commencement of the proceed- 
ings, are dissolved. 


Wisenjeld & Co. vs, Mispelhorn, et al..... 46 


BILL AND ANSWER. 


See Vendor and Vendee, and..,..... ‘a 

1, Where the bill and answer were fi- 
led before the law of the Code of 1863, 
the rule of evidence must prevail 
that the sworn denial in an answer, 
of a material allegation in the bill, 
must be overcome by two witness- 
es, or by one witness and strong cor- 
roborating circumstances. 





pe ee eee wok 


|2 The bill and answers in this suit 


| 
| 


| 
| 
| 
| 
| 
| 


having been filed prior to the law 
ofthe Code of 1868, the rule must 
prevail that, where an answer is 
sworn to and is responsive to the 
bill, it requires the testimony of 
two witnesses, or one witness and 
strong corroborating circumstances, 
equivalent to the testimony of an- 
other, to overthrow such answer. 
Leachman vs, Adamson...... 





ed by reason of the operation of the 


342 


eaesonsvensssae 
56.3: A case in which a bill is dismiss- 


TOTEBOIIG TUCO ..cccececeecescsece epee ee 


BILL IN CHANCERY. 


See Equity Jurisdiction and ...ceceeseeceee * 
See Partition and...... is soa rseattn at seccccsereee OF 





BILL OF EXCEPTIONS. 


1. Where a bill of exceptions taken on 
the refusal of the court to exclude 
from the jury certain evidence, 
which had been given on behalf of 
the plaintiff and received without 
objection, which tended to prove 
certain facts, fails to set out the ev- 
idence produced, and where it also 
does not appear at what time the 
motion was made; although it 
would seem to be improper evi- 
dence, yet, in the absence of it, and 
without knowing the position of 
the parties and the circumstances 
under which the motion to exclude 








INDEX. 


BILL OF EXCEPTIONS—Cont’d. 


was made, this court cannot deter- 
mine whether it was improperly 
‘overruled or not; or that the evi- 
dence received without objection, 
may not possibly have been admis- 
sible at the timeit was offered. 
Davis vs. Prichard. ...ccccescsecess 5 
2. A bill of exceptions alleges that the 
defendant offered evidence tending 
to rebut and disprove the plaintiff’s 
testimony referred to in the bill, 
and that the evidence so offered was 
excluded; which is held erroneous, 
no grounds for the exclusion being 
apparent . 
8. A bill of exceptions taken to the 
refusal of the court to grant a new 
trial because the finding was con- 
trary to law and evidence, should 
contain a certificate of the facts 
proved, and not merely a certificate 
of the evidence. 
Dusenberry vs. AUOrd .cecreeeerseves 
4. Toavail himself of the benefit of 
an instruction, the exceptor must 
see toit that enough of the evidence 
is incorporated in the bill ef excep- 
tions to show the pertinence or Im- 
pertinence of the instructions giv- 
en or refused, to the issue to be tried. 
Hooff et al, vs. Rolliits........ 
See Mandamus and.... 








BOARD OF SUPERVISORS. 


1. Under the Act of 1883, p. 179-80, the 
Board of Supervisors could not es- 
tablish a road upon return of pro- 
cess executed upon the proprietors 
of lands, without a writ of ad quod 
damnum, unless the proprietors 
were willing to accept the compen- 
sation offered them as damages. 


~4i2 
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BOUNDARY OF LAND—Con’d. 


such question of boundary or local- 
ity, unless. plainly irrelevant, to 
have such weight with the jury as 
under all the circumstances they 
may consider it entitled to. 

Me Mullen et al vs, Lewis & Dickinson......144 


18/9, A case in which the surveys and 


Ib. 


| 


10) 


Wetbart 60:68 U6. LARA sccm sicrsncievnccians Ot 

2. A case in which an act of the Leg- 
islature, purporting to legalize an 
order of the Board of Supervisors 
opening a road, was held to be void, 
because it was an effort to deter- 
minea question essentially judicial. 2. 

See Mandamus A... .reccvcve seccveccessecceseeddO 


BOND. 
Boe Freel, Dek: BIG voccsacscccovensevesecsevevncs 


BOUNDARY OF LAND. 


See Unlawful Detainer And...ccccoccoccovee 7 


1. The rule laid down in the ease of 
Overton’s heirs vs. Davison, | Gratt., 
211, as limited and explained by the 
case of Clements vs. Ayles, 13 Gratt., 
468, adhered to; that it is proper in 
a controversy concerning the boun- 
dary or locality of a tract of land 
granted by the commonwealth, pur- 
suant toa survey, to permit to go to 
the jury as evidence the calls and 
description of asurvey made by the 
same surveyor, about the same time, 
orrecently thereafter, of acotermin- 
ous or neighboring tract, upon 
which last-mentioned survey a 
grant has also issued from the com- 
monwealth, whether toa party to 
the controversy or a stranger, upon 


198 





grants admitted did not fall within 
the operation of the above rule.......J0. 


CIRCUIT COURT. 


See Award, and..... senddundinodaeunvecs peeuebacueaeeene 

Any act that would seek to take away 
from the circuit court, jurisdiction 
to try such cases as the one under 
consideration, would be in viola- 
tion of the 6th section of Article VI 
of the Constitution, which provides 
that the ciicuit courts shall have 
original jurisdiction of all crimes 
and misdemeanors. 


sesseeseeeel ld! Rekhart vs. the State ania iwete 





See Appeal, and 
CLERKS OF CIRCUIT COURT. 


The authority of clerks of circuit 
courts to administer an oath, under 
the 6th section, chapter 117 of the 
Code of 1868, extends to all cases 
wherein an affilavit is necessary. 

Ches. & Ohio R. R. Co. vs. Patton.......00.234 


CO-DEFENDANTS. 


Where one of the several defendants 
appears and filesa plea to an acti mn 
of debt, which sets up no defense as 
to any but himself, and no plea is 
entered for or by the co-defendants, 
the office judgment is not set aside 
as to any of the parties but the one 
who moves so to do, and judgment 


becomes final against all others on 
the last day of the term at which 
the case is docketed. 
Creigh et Gl, 08. Hedrick. ...cc..ccceccceceee sel 40 
COERCION, 


see Conf lerate Money NNO. 4 AI... cccceed30 
COMMON CARRIERS. 


l. The allegation that “the defend- 
ants, before and at the time of the 
committing of the grievances here- 
inafter mentioned, were the owners 
and proprietors ofa certain railroad, 
to-wit, the Baltimore and Ohio rail- 
road, and of certain carriages used 
by it for the carriage and convey- 
ance of goods and chattels in, upon, 
and along said railway from a cer- 
tain place, to-wit, Parkersburg, 
Wood county, West Virginia, for 
hire and reward to it the defendant 
in that behalf,” is a sufficient alle- 
gation that the defendants were 
common eéarriers, 

B. & O. R.-R. Co. vs. Morehedd......00.00000293 

2, A common e¢arrier is liable for all 
losses that he could have prevented 
by skill and foresight; and the onus 
is on him to show that the loss was 
such as he could not have pre- 
VOM ...cce.cccee: cccccee sce cee hUe 
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COMMON CARRIERS—Con’d. 


8. If the defendant, the common Ccar- | 
rier, could not deliver the goods at | 
the point of destination; could not 
have access to the consignee in con- 
sequence of the war, it was its | 
duty, nevertheless, to have taken | 
care of the goods for the consignor, 
and not to have converted them to 
its own use 
Upon reaching the point of desti- 
sation, it is the duty of the carrier 
to tender delivery, or at least notify 
the consignee of his readiness to 
deliver; and if the place of destina- 
tion cannot be reached so as to 9 
make the delivery, the carrier 
should not only take care of the 
goods, but also notify the consign- 
or or owner within a reasonable 
time, of his inability to make the 
delivery, and thereafter he will be 
liable only as a bailee....... aa 
The common carrier su inde rt: aking 
to tra:sport the goods, necessarily 
includes the duty of delivering 
them in safety, and within a rea- 
sonable time, and he is liable for all 
loss or damage except that which is 
caused by the act of God, or the 
public enemy; and even then he is 
responsible if the inevitable acci- 
dent is the remote, and not the im- 
mediate, cause of the loss, and the 
loss could have been avoided by 
prudence and proper care 


COMMON LAW. 


The common law of England is in 
force in this State only so far as it 
is in harmony with its institutions, 
and its principles are applicable to 
the state of the country and the con- 
dition of society. 

Powell Vs. StI... .ccccccces 


| 


COMPENSATION (to land owners.) 


1. The proceedings under the statute 
for fixing the compensation to land 
owners, for taking lands for the use 
of internal improvement compa- 
nies, is not a chancery, but a law 
procee ding; and no appeal can be 
taken from an inte rlocutory oj der 
therein, 

- pete Ce. Cet. B ORO BR. BB... cisccccosescvesees 


. Upon the coming in of a report of 
commissioners, which fact is en- 
tered of record, and the payment 
into courtof the sum fixed as just 
compensation to land owners, the 
defendants, the land owners, move 
to set aside the original order ap 
pointing commissioners, which 
motion is overruled, and from this 
they appeal; and it is held, that the 
court not hi iving acted upon the 
report, there is no final judgment, 
and therefore the appeal cannot 
PTOPESly WE CARON. ..cccsceccesecccessocece sone 


See Internal Improvement No. 3, and...3%: 


CONFEDERATE MONEY. 

1. The payment of the debts of the de- 
cedent, which were created before 
the war, by an administrator, out 


Surber’ 


sold to def 
and paid 
and 
Therefore 
aside, the 


| Giilke SON VS. 
118 'See Bank Check and., 


/Se e Special Contract 


3. 


INDEX. 


CONFEDERATE MONEY—Con’d. 
of his own funds collected from 
debts due him prior to the war, in 
Greenbrier county, in the years 1-62 
and 1863, at the insta: ce and request 
of the widow and heirs, and with 
a view tosave the real estate from 
being sold during the war (the pers 
sonalty being exhausted), in Con- 
federate treasury notes, is a valid 
payment or advancement, for 
which the admitistrator enti- 
tled to be reimbursed out of the 
real estate descended. 
8 heirs vs. Kent, Paine & Co... § 
S. ahd others, S., de- 
ceased, and a creditor of the deceas- 
ed, bring a bill to set aside the sales 
and conveyances of lands belong- 
ing to the estate of the decedent, by 
the executor, (power for that pur- 
pose being invested in him by the 
will), » following statement of 
facts: The decedent died in July, 
1863; his will was admitted to pro- 
bate and the executor qu: Ulified, in 
> county court pf Bedtord county, 
in same month tn 
followi tuber the land 
2g in enbrier county, was 
ndants by the executor 
for in Confederat noney 
entered into pr. 
th should be set 
probate of the will and 
the qualification its executor, be- 
ing in arebel court, were illegal and 
void, and the tte Bs nt to the exec- 
utor Dbelny ln 


Confederate treasury 
notes was also illegal and void. 


~oripl 


is 


devisees ot 


the 
pes pt 


they possessi¢ 


siles 


- 


On demurrer it was HELD: 


I. Thatif the les 
dey and 


was in the 

S heirs, charged 
in bill, and the defendants 
Were in possession without any 
as also charged, the reme- 
Was in acourt of law, and 
been dis- 
devisees of 
being no 


val title 


as 


the 
re 
title, 
dy 
the bill should have 


miissed 
s 


to 


eased, 


the 

» dec there 
frauds charged: 

II. But the creditor of S , deceas- 
ed,mightin the discretion of the 
court, be allowed to proceed 
with the bill to enforce his debt. 

Smith....... enasewaonéeess eccccces ccoece de 


as 


Send meee wei 
C., as executor, rece ived. pay ment 
in Confederate treasury notes in 
Greenbrier county, in satisfaction 
of a bond for the amount of legacy 
ordered to be loaned, and so loaned 
by him, before the rebellion, with- 
out any coercion on the part of the 
debtor. He invested the same in 
Confederate bonds at the instance 
of counsel. He seeks to be reliev- 
ed upon the ground that he acted 
under advice, and as a prudent 
man would have done &c«. HELD: 
He is not entitled to relief, be- 
cause it nowhere appears that 
he was compelled to receive the 
fund by the coercion of the 
debtor. 
Il. The investment in Confeder- 
ate bonds was, per se, whoily il- 
legal ; and no court ought to ex- 
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CONFEDERATE MONEY—Continued.|/ CONSOLIDATION (of suits)—Con’d. 
cuse or exonerate a trustee or to the discretion of the court. The 
fiduciary, from loss or liability yroper mode for bringing the sub- 

pink, dh s : : > ; 
resulting from their Own: acts, ject to the attention of the court is 
which were in themselves not | by motion for a rule toshow cause 
only illegal, but in contraven- why the suits or actions should not 
tion of public policy. | be consolidated. 

III, It was not error to decree | Beach vs. Woodyard iuiusinicakentholtaaensee 
personally against the executor, |) Where the parties are the same, 
as there was, after the sheet be and separate suits have - been 
of debts, sufficient in his hands brought in equity upon matters 
to pay the legacy, and he sought which might have been united in 
a against oy a one suit, and the defense is: the 
oOo” 1e grountc oO Oss O 1e ame i * ‘ > Saati " > 

: fell eeeeek te tom ake ten —_ tig By et gg es le 
“ter yeti : - ought to a % ~ oo the 
ELON. , suits are by different plaintiffs, pro- 

Copeland, Ex., vs. MeCue, et Aloe 254) ceeding against different funds of 

4. Where a party residing in Green- the defendant, to satisfy separate 

brier county, in 1863, is compelled, and distinct liens; and where, as in 
by threats of arrest for disloyalty the presentease, the judgment lien 
to the Confederate government, to of the plaintiffs in one of the suits 
receive Confederate treasury notes against the defendant, was created 
in paymentof a debt created before long subsequent to the institution 
the beginning of the rebellion, he of the other creditor’s suit, and sub- 
is entitled to relief against such sequent to the report of the master 
payment by a sale of the land in- ascertaining the liens and their pri- 
volved in the transaction, to en- orities, and a decree confirming the 
force his vendor’s lien. same adjudicating the merits of the 

Ludington vs. Gabbert socesee. 330, Cause and enforcing the liens of 

5. But inasmuch as the party so com- psi aa pe le oor “a 

pelled.to receive the treasury notes, Mem toy th ; . se, eas ected by 
voluntarily converted them into peat sa ag A ck we 2 Bebo a 
Confederate bonds, he must ac- imprope o retuse consolidation.,.,.Z0, 
eount for the cash value thereof ERS Sena . ; 5 es 

: : CONSTRUCTION (of will 
at the date of the conversion.,,...........Z2 , . ) 
. Itis held that administrators who rea ae 
qualified in Greenbrier county in cg N:P ee ee RE: 
1863, under the Confederate govern- ne en ere _— 
ment, ought not to be charged with CONTINUANCE, 
the value of a negro slave, because ; : bal , 
of the difficulty of making sale of [5€e Me Donald vs. Peacemakers... 1439 
such Slave, or of getting anything inaann i 
but Confederate money in pay- CONTRACTS, 
ment; and because if they had re- : Poe i —s 
tained the slave until therewasan- |A Pace list whic 2 ts | gage =, 4 
other currency in the country, such esta : Ss tea oe 1 sigs th Been 
slave would have died on their PUTERASS OF ion Nd 1 agit om al 
hands; especially as it does not ap- ations we ep we ucted by letters, 935 
pear that they intermeddled with, Cox Us. COX, Cl Ase snes eeeeearerevcosenedt 
or realized anything from the slave. i ataieeco-aenia aimee ieee 

Williams, &e. et al, vs. Buster, Adm’r.., ...342 CONVEYANCE (Fraudulent.) 


See Trust Deed, and .......+..ceeceee--eoeseeeesee43 See Highland et dlvs. Highland et al,....« 68 
7. A case reasserting the doctrine de- BOOS THUS, ING cccosesergeceseecesesernseresenecnssess Me 
cided in Beard vs. Livesay 4 W. Va. ARH = ‘: 
637, that a note executed after the COVENANT. 
war, in lieu of, orin renewal of one ; : ’ 
executed in Greenbrier county in 1. When in an action of covenant, 
1861, the consideration of which the declaration does not allege the 
latter was Confederate’ treasury happening of the event or con- 
notes, is valld and binding on the dition upon which the obligation 
promissor. was to become due and payable, it 
MeLaughlin’s Adm’rs vs. Beard & Me- is not error to sustain a demurrer 
7 538 thereto. ; 
EEG VEE 8s BOW i cintticntanestedent 
2, It was not error to permit the pleas 
in this case to be flled, which in 
substance alleged that the sum 
named in the obligation sued on 
CONSIDERATION, should be paid six months after the 
e ratification of peace between the 
United States and the Confederate 
States, and the said event had not 
arrived and never could arrive ; and 
that the contract was contrary to 
CONSOLIDATION (of suits.) public policy, and that as the horses 
for which the obligation was exe- 
1. The rule for the consolidation of | cuted were about to beimpressed in 
suits is alike in equity and ai law, the federal army, both of the par- 
and the matter is always addressed ties living in insurrectionary terri- 
nm 
io 


AVEOOE cecreccvececcccesscocserserecccesees Sereeeeee eee 


CONSENT. 


See Evidence No, 6,'and 


See Trust, and..... 
See Bank Check, and 
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COVENANT—Continued. 


tory, the contract whereby the 
slaintiff took the risk of the estab- 
ishment of the-Southern Confed- 
eracy for the payment of his horses 
was one of hazard and de ended 
upon a political result highly in- 
jurious to the best interests of the 


DECLARATIONS—Continued. 


declarations were?” To which the 
answer was, “none except he said 
that its was hard to die by the hand 
of another and leave his family.” 
HELD: 
I, It was error to admit such dec- 
laration in evidence as part of 


country and against public policy.J. the res geste because teo remote 
; é from the transaction ........ccs0 Db. 
COPY. If. It could not be received asa 


See Evidence No. 2, and............ 0008 woveessd 


CORPORATIONS ( Foreign.) 


An affidavit in a cause, filed for the NT EEE ig ee 
purpose of obtaining a removal of (See Hvidence NO. 5 and.....é.se.-0. 


it to a federal court, is within the 
meaning of the act of Congress pro- 
viding that where a suit is pendin 
in a State court between a “citizen 
of that State and a “citizen” of an- 


' dying declaration, because the 
280) death of the deceased is not the 
subject of the charge, and the 
circumstances of the death are 
not the subject of the dying dec- 

wee 
pene 


DECLARATION. 


ee SPORIND BING can cccsdencscnnsgss sesccssceeginns 10 
It is error, where a suit is brought by 


other State, if it be made on behalf a next friend, to allege in the decia- 


of a “corporation” created by an- 


tion the indebtedness of the de- 


other State, in its corporate name; as fendant to the next friend, as such. 


the legal presumption is that its 
members are citizens of the State 
in which alone the corporate body 


Ina legal sense, the next friend 
could not have such relation to 
the infant plaintiff until the insti-. 


has a legal existance, and that a tution of the suit, and it follows 


suit by or against a corporation in 
its corporate name, must be pre- 
sumed to be’a suit by or against cit- 
izens of the State which created the 
corporate body. 
Rathbone Oil Co. vs. RAUCH ......000...-..000 
See Internal Improvement No. 3 and..... 


COSTS 
See Appeal No. 2 And... ..0c00--- sere 
COUNTS (Common.) 





See Assumpsit And ....cccccreccseees 


CREDITORS (Notice to.) 


that there could be no such indebt- 
edness to him as the next friend, 
rin to the institution of the suit, 
| if indeed there could be afterwards. 
Shirley vs. Bonham et UL... .s0.c.cceeve seeeees Dl 


~ 
de 


382 DECRER. 
See Jleirs and Error (in Decree) and...402 
| 
, 
All DEFECTIVE TITLE. 


R. R. purchases of B. R, sundry tracts 
190 of land. Some of the bonds execu- 

: ted for the purchase money are as- 
signed, and judgments obtained 
thereon by theassignees. R.R files 
an injunctton, alleging that the ac- 


See Executory Contracts and.,.......ccccce 301 knowledgment of the deed was in- 


DATE. 


valid, and the certificate of the 
same as to the wife of B. R. was in- 
sufficient. That a certain valuable 


See Master’s Report ana .............+00e0182) tract of the number purchased, was 


DECLARATIONS (of Deceased ) 


descended to the wife, and was her 
Own property, and by reason of the 
; insufliciency of the acknowledg- 


1. Two witnesses testified, that they | ment the deed conveyed the life es- 
had heard deceased calling for help, tate of B. R. only, in that tract. 
(after dark) and on inquiring of him That the wife had departed this life, 
what was the matter he answered leaving several heirs. That both 


“that somebody was ray | him 
and was pang him with a kr 
t 


vendor and vendee supposed the 


rife,” title to be good. The bill asks are- 








and said that it was the prisoner. scission of the contract, or an abate- 
naming him; and also answered, ment of the purchase money. The 
the prisoner, naming him, “has deeds contains covenants of general 
stabbed me; he has killed me; for warranty. The acknowldgment is 
God’s sake run forthe doctor,” and clearly erroneous as to the wife. 
it was not error in oe court below HELD: P 
to refuse to exclude ‘the words 1. That the vendor and vendee 
which included the prisoner's supposed, at the time of the sale, 
name, as the declarations of the de- that the latter would acquire a 
ceased were a part of the res geste perfect legal title by the deed, 
and admissible. and were niistaken only as to 
Crookham vs The State 510 the legal effect. of it; and that 
2. A witness is asked if, “after the de- the vendor had it in his power, 
ceased declared he was dying, and during the life-time of his wife, 
while he was dying, did he make to have remedied the defect in 
any declaration as to how he re- the title to the particular tract 
ceived the wounds and by whom in controversy. Therefore this 
they were inflicted; ifso, what those does not belong to the class of 
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DEFECTIVE TITLE—Continued. 


cases where by reason ofa pat- 
ent defect in the title,and the 
consequent knowledge of the 
vendee, be, on account of such 
knowledge and = acquiesence, 
would be entitled to no relief 
until eviction. 

II. The defect in the title is clear 
and admitted. und under the pe- 
euliar circums’ ances of this case 
it would be unreasonable to re- 
strict the vendee to his cove- 
nants of general warranty, and 
compel him with the admitted 
defect and failure of title, to dis- 
charge the whole of his purchase 
money,and to risk the hazard 
of the solvency of his vendor’s 
estate after his decease, 

Renick vs. Renick et Ql .....c0.00 


DEFENDANTS. 


See Judgment No. 2 and.,..,....cc0. sees 


DEMURRER. 


1, In the prayer of a bill, parties are 
described as “* Whitely & McCon- 
key,” and in the charging part the 
same parties are prayed to be made 
defendants, except that these par- 
ties are described as “ McConkey 
& Co.” In the first part of the de- 
cree, they are styled “McCorkey & 
Co.,” and in the latter part they are 
called “Whiteley & McConkey.” It 
being apparent that they are the 
same parties, there is no error in 
overruling a demurrer for that 
cause. 

Highland et al, vs. Highland et atl.... 


eee 





See Equity Pleadings aAd......seceoeseeeeeeee 2d 


2. After issue joined, the defendant 
tenders a demurrer to the declara- 
tion, which is objected to because it 
comes too late, and the objection is 
sustained; and it is held that the re- 
fusal is equivalent to overruling the 
demurrer after itis filed. For ifthe 
declaration is sufficient to enable 
the court to proceed tojudgment ac- 
cording to law and the very right 
of the case, the demurrer should be 
overruled, and as in such a case the 
defendant’s rights could not be pre- 
judiced by the overruling the de- 
murrer, he is not injured by the re- 
fusal, ashe has the same remedy 


‘ 
eens coesceses 
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| 
1. Itis not improper to read deposi- 
tions which appear to be irregular- 
ly in the cause, as against infant de- 
fendants, ifit is done with the con- 
sent of the guardian ad litem. 

TAP AIRAR UB. ONG CB UZ.ccercrceccererccc-cccscece 7. 


A deposition is taken at the time 
and place specified in the notice, to 
to be read &c., but in the certificate 
of the officer who took it the plain- 
tiffis styled William Robinson, Ad- 
ministrator, &c., when the suit was 
Wallace Robinson, &c.; and it is 
held that the mistake in the name 
of the plaintiff (who had sued in his 
representative character) could not 
have mislead the defendants, and 
was not sufficient to exclude the 
deposition. 
Tunter et alvs Robinson, AGM........0000..272 


\38. Itis too late to urge as an objec- 
tion that certain depositions were 
taken after the master’s report was 
filed, when it appears by the record 
that the cause was finally heard be- 
low on the report of the master and 
a such depositions, without objec- 
won seccccees Pee i eee 
Objections to a deposition, that 
might be waived, if not made at the 
time of its being taken, or, at least, 
for not being taken and noted be- 
fore the trial of the case, are such 
as relate to the regularity of the ta- 
king ofit, and not such as refer 
to its competency. 

Dickinson’s Ex’rs vs Clarke et dl ...cocees.289 
See Evidence Nos. 6 & 7 and...scs.sccccoseeesd72 


DEPOSITIONS. 


| 
| 
| 


| 
285! 7 

| 
559 | 
| 
} 
| 
} 


> 


= See Williams et al vs. Buster et al.....d£...34 


ceecoeoes 


| 
| 
| 
} 


DE SON TORT. 
2 


DISCOVERY. 

See Injunction and.,.........0.. eecoceseeresseseen - 43 
DISCHARGE. 

[See Trial NO 2 And ..scccccoe-coccccersceceeseeseebhO 


} 


DISHONC R. 
See Bank Check anG.ircccccccceceseees ieayolaee 


DISJUNCTIVE. 


J See Indictment and..........ccccrsccccsserrrsesee D0 
in either case. 

B. & O. R. R. Co. vs. Morehead............ 293} DOWER 

See Husband and Wife and...........000....353| i : 

See Eqyity Pleadings No. 4and....,.....377/See Gift aNd... n Sobiadncuetesoucstendeeenes 4k 


8. A demurrer, which was entered 
after the bond had been introduced 
in evidence and oyer had been 

ayed and allowed, should have 
neen sustained; because it failed to 
allege the non-payment of the debt 
by the co-obligors, against whom 
suit had not been brought. 





\It is not error to assign full dower in 
one of several lets or parcels of 
land, 

Alderson’s Heirs vs Henderson...........00..182 


DRUGGISTS. 


Vandiver vs. Hyre’s Adm’r, 414|See Spirituous Liquors and..........s000 005 2 
See Trustees and.......cccccceeee neeieuiconts oceeee. 418) EASEMENTS. 
See Ralphsnyder et al vs. Ralphsnyder | 

Se senenensesaneens see seensecsreessnesnseseees05 | Seo as to, Ancient Lights and Powell vs. 
See CoBenant and ....cc..cccccceccceeccees cescccsees tA! SLIME cseceessvercereessees erences ceeeees teeeeeeeeveeen soe 
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‘ EJECTMENT, 


1. A Party who is in possession under 


a contract, but who avoids the con, 
tract, in a suit to enforce payment 
of bonds under it, by reason of its 
being founded on Confederate treas- 
ury notes, an illegal currency, is in 
possession thereatter wrongfully, 
and isa tenant at sufferance; and 
it is not necessary that he should 
have notice to quit prior to the in- 
stitution of an action of ejectment. 
Nor could this contract, thus an- 
nulled, avail the defendant as a 
valid defense, in the ejectment suit, 
under the provislons of the Code, 
1868, ch. 90, 2 20. 


MeClung et al vs. Echols.............+ see 


2. Where defendants to an action of 
a do not attempt to show 
title in any other person than the 

plaintiff, but clairo under him, and 

seek to defend their possession by 
virtue of a contract of purchase, 
they are estopped from disputing 


I RN iciscctete <a descrcevenconscceds sooves sees ES 


8. Wherein an aetion of ejectment, 
arties defend it jointly, and nei- 
her of them enter a disciaimer, but 
on the contrary give notice with 
their plea of not guilty, that they 
jointly claimed the premises in con- 
troversy, and would rely on the 
trial on a contract between the 

laintiff and one of the defendants; 
tis an admission that they were in 
possession and thatsuch possession 
was a — one and would be 
jointly defended. Hence a joint 
judgment was not erroneous.......... 


ELECTION (under Contract.) 


See Executory Contracts and.................501 


EMINENT DOMAIN. 


See Internal Improvement and..............382 


EQUITY JURISDICTION. 


1. Courts of Equity have jurisdiction 
of matters of account. Ist, Where 
there are mutual demands, and a 
Jortiori, when complicated. 2d, 
Where the accounts are on one 
side and a discovery is sought that 
is material to the relief. 3d, Equity 
having taken jurisdiction for, dis- 
covery, will, toavoid multiplicity 
of suits, administer suitable relief. 

Lajever vs. Bilimyer............ cesta ener een 

2. Courts of Equity decline jurisdic- 
tion in matters of account. Ist, 
Where the demands are all on one 
side, and no discovery is claimed, 
or necessary, 2d, Where on one side 
there are demands,and on the other 
mere payments or set-offs, and bo 


discovery is sought or required........ Iv. 


8. 1f a bill for an account in respect 
of particular items, fails to sustain 
the demand upon these particular 
items, the court will not permit a 
general vague charge that the ac- 
counts are voluminous and intri- 
cate, which is inserted mainly as 
@ pretext for the purpose of bring- 


} 
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EQUITY JURISDICTION—Con’d. 


ing the case within the jurisdiction 
of a court of equity, to protect the 
bill against a demurrer for want of 
SIUEEE ossucttcanse ee 


Seeeereecereeeseeeneee eeeeeeeseeeee 


. Acasein which a demurrer to a 


bill brought by a sheriff against his 
deputy, charging default in settle-- 
ment of his accounts, was properly 
sustained, under the _ principles 


Ie 


above enunciated.............. ateiiamadadian ae 


. B. bought of M,a property for three 


thousand dollars, and paid two 
thousand two hundred and sixty 
dollars on the purchase; subse- 
quently he sold to P., who, by parol 
arrangement, with B., paid to M. 
seven hundred and forty dollars, 
the residue of the purchase money, 
and took a conveyance from M., 
directly. B. brought a bill to en- 
force the payment to him of the 
two thousand two hundred and 
sixty dollars; and it is held on de- 
murrer that his claim against the 
trust subject could not be enforced 
in a court of law, but could only be 
enforced in a court of equity. 


Pumphry et Gl vs. Brown,......0..0000s00ce00L0T 


6. B. and P. dissolve partnership by 


mutual consent. Differences aris- 
ing, arbitrators are selected to settle 
them. The award determines that 
P. shall take certain of the partner- 
ship effects and pay the liabilities 
of the firm, and the residue shall 
be divided between them. The 
award further provides that P. shall 
execute an obligation, with securi- 
ty, to B. for the payment of the lia- 
bilities and to save him harmless. 
B. subsequently files a bill, charging 
that P. had neglected and refused to 
execute the bond of indemnity, 
and had neglected to apply the as- 
sets to the liabilities, anc had fraud- 
ulently applied a part of the assets 
to the payment of his individual 
debts. The bill asks that the mat- 
ters be referred to a master to settle 
the partnership transactions, and 
also to enjoin certain parties from 
paying to P. certain sums due fora 
portion of the partnership effects 
disposed of by him. HELD: 

I. A court of equity will enforce 
specific performance of an 
award, when the thing ordered 
by the award to be done issuch 
asa court of equity would spe- 
cifically enforce if it had been 
agreed upon by the parties 
themselves. 

II. A court of equity will not en- 
tertain jurisdiction for specific 
performance of agreement res- 
pecting goods, chattels, stock, 
choses in action and other things 
of a merely personal nature, 
where compensation in dama- 
ges furnishesa complete and 
satisfactory remedy. 

III. It does not appear in this case 
that B. cannot recover from P, 
any damages he may sustain by 
his failure to pay the firm debts, 
especially as there is no allega- 
tion in the bill that he is insol- 
vent, or likely to become so. 


+ 








IND 


EQUITY JURISDICTION—Con'd. 
IV. Noreason is shown for setting 
aside the award on the ground 
of fraud in its procurement, or 


otherwise. 
V. There is no jurisdiction in 
equity in this case, upon the 


grounds of the settlement of the 
partnership, as that has already 
been done according to the 
terms of the award. 
I. Therefore there was no error 
in the court below in sustain- 
ing a demurrer to the bill. 
Burke vs. Parke et dl.......ccc00 coves 


See Confederate Money and.........cccceee1i 28 


7. A court of equity has jurisdiction 
to enjoin the sale of personal prop- 
erty under an execution, where the 
plaintiffs claim the property as ow- 
ners and charge fraud in the sale of 
it to them by the defendant in the 
execution, and collusion between 
him and the judgment creditor,in | 
the procurement of the judgment, 
and otherwise, and they are with- 
out complete remedy at law. 

McFarland &e. vs. Dilly &e seseeteinckae 

See Confederate Money No. 4 cS aS) 

See Scienter and .....c0csessssversseree cesses seeee BBD 

8. Where a party has a plain, ade- 
quate and complete remedy at law, 
he will not be entertained in a court 
of equity to enforce his rights in | 
the premises. But whenitappears | 
that difficulties may attend the | 
prosecution of his remedy for the 
recovery of such rightsin an action 
at law, he will be permitted toen- | 
force them in a court of equity. 

Michael vs. WorkmMan.........ccccesseseess 

See Writ of Possession and......000... 


EQUITY PLEADINGS 


122 


voeusesene 
432 


1. A demurrer to an answer is un- 
Known in chancery practice. 
Where a cause is heard upon the 
bill and exhibits and answer, with- 
out replication thereto, everything 
in the answer must be taken as true. 

Copeland Ex’rvs. McCue.... 

2. Where a bill seeks a person: nal de- 
eree against two surviving obligors 
in a bond,it is not necessary to | 
make the personal representative 
of a deceased obligor a party to the 
bill,as no personal decree could be 
had against him. 


8. A bill is brought to enforce the 
payment of bonds which are lost; 
the bill is not sworn to, butitisaec- | 
companied by an affidavit of their | 
loss, which is made a part of the 
bill, and it is held that is sufficient 
to satisfy the requirements of the 
law in such cases, 

FHTunter et al, vs. Robinson, adM’r.......00 

4. Where a cause is heard on its merits, 
without objection, and a demur- 
rer to the bill had been entered, 
and all material allegations of the | 
bill are denied in the answerand | 
are not sustained by the proof,and | 
the injunction is dissolved and the | 

' 


} 
| 
| 
} 


9 
~ 


bill dismissed, there is no error of 
which the plaintiff can complain, 
although it may appear in the or- 


Deem vs. Phillips et al......... 


EX 
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EQUITY PLEADINGS—Con’d. 


der dissolving the injunction and 
dismissing the bill, that the demur- 
rer Was sustained, evenif the latter 
was improperly done. 

| 7Hden et al vs. Maslin Ex'9....0...0.000 377 


. Itis auniform doctrine of courts of 
equity that, itis improper to order 
an account merely to establish by 
testimony, the allegations of the 
bill ihisciecene 





seeeeeree seeeesseeceeseess 


ERASURES. 


Erasures and material interlinea- 
tions made ina deed after it is ac- 
knowledged by the grantor, not in 
his presence and without his assent 
vitiate it and render it null and 


void. 


ERROR (in decree.) 
1. A decree which is erroneous in 
amount can be corrected in the 
court below, under section 5, ehape- 
ter 1340f the ¢ Yode, and in this court 
under section 6, of the same ehapter. 
| Pumphry et al v8. Brow?,...cccercccccccesseoeel Ot 


2. A decree in the court below, against 
a person who was nota party to the 
bill, might be corrected in the court 
below, on motion, and can be cor- 
rected in this court. 


Boggess’ heirs vs. Boggess’ heirs......s00.0...402 
EVIDENCE. 


See Bill of Exceptions MIRE cccdiacvastocteaced, OO 

See Internal Revenue Stamps and... 9 

1. It is error for the court below to re- 
fuse to permit the defendant to tes- 
tify to a factin relation to which 
the plaintiff has already testified; 
the statute which permits parties 
to testify in their own behalf being 


intended to protect equality of 
rights. 
Myers vs. McGraw. ....cccc.se.s0+s paddibcaneiahina 0 


See Boundary of Land and. etic 


2. Without proof of loss, or inability 
to produce the original power of 
attorney, no copy thereof can be 
admissible as evidence, unless it be 
such a copy as is provided for by the 
20th 2 of chap. 13) of the Code, 1868. 


Dickinson’s Ex’rs vs. Clarke et dl.....ccccce280 


3. The admissions of one of the par- 
ties to the record, whether as plain- 
tiffs or defendants, are competent 
evidence against all other parties 
to the suit who have a joint interest 
in the matter of it. with the party 
making the admissions. Yet such 
admissions do not seem competent 
by one who is not a party tothe 
suit, though jointly interested in 
the subject matter thereof with the 
parties to the record, or some of 
them. But the admissions of one 
party, whether he be a party to the 
record or not, are not competent to 
establish the fact of such joint in- 
terest with other parties to the suit. 
That fact must first be made out by 
independent testimony; and until 
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EVIDENCE—Continued, 


that is done such admissions can 
only be evidence against the oe «servo 
making them 
See Principal and “Agent. and..... 
See Non Est Factum and........ ... 
See Declarations ‘of deceased) and... 


4. Evidence or a distinct substantive 
offense cannot be admitted in sup- 
port of another offence, 

Watts vs. The State......... . 

PIL TEI 

5. The evidence of an  aialgnor of 
choses in action, which contains 
declarations and conversations 
with a deceased party, as to the 
justness of such claims. is incompe- 
tent. Code 1868, page 619, section 23. 

Middleton's Ex’r vg White ....c.ccccccces sesso! 


6. Nor is the objection to the vendiee 
of such deposition waived by the 
consent of the defendants to take it; 
such consent only being to the talc- 
ing, and an exception being en- 
dorsed at the time as to the incom- 
petency .. 

7. An abjection ‘to a de position, ‘and 
endorsed thereon. for incompeten- 
cy, is not deemed to be waived, by 
not being insisted on in the court 
below... 

See Variance and... 
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EXCEPTIONS 
See Master’s Report an ...... 200000 00+ seveee eee 182 
EXECUTORY CONTRACT. | 
The following article of agreement or 
eontract, on the 12th of March, 1863, 
isentered into: 

“We hereby agree to sell and convey 
to Milton Parker our interest ina 
tract of land patented to John 
Steele, of 27,000 acres, and a tract of 
land ly ing or the waters of Pocotal- 
tco, and running into Elk river, for 
seventy-five tents per acre, one- 
third of the purchase money to be 
paid in good acceptances not torun 
more than three months, and resi- 
due of said purchase money to be 
paid in equal installments of one, 
two and three years, with interest 
from date of deed, but it is under- 
stood and agreed that thé said Par- 
ker is to have till the first day of 
July, 1856, to elect whether he will 
take either or both ‘tracts of said 
land upon the terms and conditions 
aforesaid, and it is understood and 
agreed that the said Parker may 
elect either of said tracts of land, 
but is not compelled to take both, 
but should he elect to take neither, 
then this contract is null and void, 
but should said Parker elect to take 
said tract or either of them, he binds 
himself to pay for said land at the 
rate of seventy-five cents per acre 
for land so elected to be taken by 
him in the manner aforesaid. 


‘Witness our hands and seals, day 
and date as above. 
“M PARKER. (Seal.) 
“Wat. DONNALLY. (Seal.) 
“ A. F. DONNALLY. (Seal.)”’ 





INDEX. 


EXECUTORY CONTRACT—Con'd. 


- is acknowledged and entered of 
record in the proper office on the 
17th of the same month. P. gave 
notice of his election to take the 
Steele tract before the expiration of 
the time allowed for the purpose, 
and notified the D.’s of that fact. 
HELp: 

I. It was an executory contract 
which hecame completed ho- 
tween the parties on the notice 
of P., and might have been spe- 
cifically executed in a court of 
equity. 

II. When P. made his election 
under the contract and gave no- 
tice thereof, his equitable inter- 
est in the Steele tract related 
back to the date of the contract. 

ITl. The provision in the contract 
giving to P the right of election, 
was sufficient to put the credit- 
ors of the D.’s on inquiry (the 
contract being recorded), and 
they were bound to inquire 
whethet such election was made 


or not. 
Donnally et al vs. Beale et Al ...cccccossseeeeee OL 


FEDERAL COURTS—Foreign. 


{See Corporations and.. steaieiiiinemeccsail OO 
FIERI FACIAS. 
See Indemnifying bond and........... ee 394 


FINAL TRIAL. 


\See Trial and..... ee oe 


| FORTHCOMING BOND. 

| 

| An action of debt is brought on a forth- 
coming bond. Pleas are filed and 
replication thereto. The defendant 
then moves the court to quash the 
execution and forthcoming bond on 
which the suit is predicated, which 
motion is sustained. Nothing in 
the record appears to warrant this 
summary indgment of the court. 








Arnold vs. Given et al 257 
| FRAUD. 

jSee Assignee and, ..cccccccssscsses secmremibeasiis 63 
\See Equity Jurisdiction No. 7 and...195 
is [See Prartrerahip Bir .cccccecccccsescesece se ccoses 216 
| GENERAL WARRANTY. 

See Defective Title and........ sieanelnieenenia 2R5 
SSCS FIO GN sce aicescinersiccsicrreesteeetne 
GIFT. 


! 

\l. H., desirous of providing for the 
comfort of a natural danghter, pro- 
eured H. H. to purchase land in his 
own name, and haveit conveyed to 
him, to be held by him areasona- 
ble time, and then to be conveved 
directly to the natural daughter. 
H. furnished the money to pay for 
the land, and the daughter entered 
into possession of the same. de- 
ceased shortly thereafter, and H, H 
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GIFT—Continued. HUSBAND AND WIFE, 
sometime thereafter, withont hav- 1. Where an action is brought by the 
ing made the deed. Bill brought husband and wife for a wrong to 
against widow and in fant heirs of the wife, there can be no recovery 
H. H., to compel conveyance to the for what is special damages to the 
natural daughter. HELD: |; husband, 

I. When the land was paid for City Of Wheeling vs. _ Trowbridge and. 
with the money of H., and the FR Ge inxs cnensonercamvens PEERAGE 


legal title vested in H. H.,the 
trustee, for the benefit of the na- 
tural daughter, a perfected and 
complete gift was made to her, 
which may be enforced against 
the trustee and his heirs. 

II. It is competent to prove the 
nature of the trust by parol evi- 


2. The wife may join with the hus- 
band where she is the meritorious 
cause of action, and where the right 
of action would survive to her ifthe 
husband died before the amount of 
damage was received. Otherwise, 
where the husband alone is enti- 

tled to damages, and in case of his 


dence, dant they would go to his avcietinnte 
III. The widow of H. H.is noten- n 
¢itled toa dower in the land, as TEPPEBENEALA VE. .2...000r00 000000 008 co-evecreceeserere Oe 
her husband held the naked le- |3. In this case one count alleged spe- 
gal title without any beneficial cial damages to the husband ; an- 
interest. | other count alleged a case in which 
Hardman vs. Our et Ud.iccccmseserecee. 71, the wife was the meritorious cause 
: ofaction. A demurrershould have 
See Legatee and ......ccccccccsssessserssseerervee 48! peen sustained, because the differ- 


| ent causes of action were united, 
GUARDIAN AD LITEM. and anarhcscitti scould not be sever- 
ed. 





os esesee O00 000 ceeeeeees '° 


See Depositions and.......ccccrcccceccessseseceee 71 4- The wife conid not he a witness for 






It is error to adjudicate the merits of the Lge pd pally. ior dam- 
a cause where there are infant de- oer ut was Pom: ya be og ee as 
set : : | othe general Gamages; she being 

» ¢ “] , av og > , . ® , . 
a =e oe the meritorious cause of action, anc 


in the event of the husband’s death 
the right of action surviving to her..16. 
. When suit is brought by husband 
and wife, the interest of the wifein 
the subject matter of the suit, must 
}. Acasein which the writ of habeas be averred orshown in the deecla- 
corpus is refused, because the peti- [| ration. 
tion, which is unaccompanied with Shirley vs. BORNAM Ct UL seseeseccseersrsseeeenee OL 
any other evidence except the affi- 
davit of petitioner, and the record 
of the circuit court by which peti- 
tioner is committed, shows that An action is brought in the name of 
there is probable cause to believe the sheriff, for the use of the party 
that he is detained regularly by law- | . ~ A ; is 
ature « oe pa ieee claiming the goods levied on, on an 
ful authority; and dos 8 not alle geor indemnifying bond. On the trial it 
show good cause, or any cause, Why | is shown that at the time of the seiz- 
he should beadmitted to bail or dis- ure and sale of the goods, the sheriff 
charged from wesecniatonc had another execution in his hands 
QUErTIET’S CASC....000-.s0000 sseees ererercerereerey 48) against the same debtors, but there 


Piercy’s heirs vs. Piercy’s EX csc severe e000. 199 


on 


HABEAS CORPUS. 


INDEMNIFYING BOND. 


2. Quere? Whe ther this court, upon | was no evidence tending to show 
habeas corpus, can admit a party to | under which of the executions the 
bail who is indicted for felony in | goods were in fact sold, or whether 
the court below sseeceessssseneseeeeseeee-4O | the same were sold under both. 

° HELD: 
HEIRS. I. It was not error for the court be- 


low to refuse to instruct thejury, 
. : : , at the instance of the defendant, 
.,Where a decree entered against that plaintiff was not entitled to 
heirs, requiring them to make a recover unless the jury should 
deed for land, in full performance be satisfied from the evidence 
of a contract of their ancestor, does that the property was in fact 
not specially state whether the | sold by sheriff under the execu- 
deed is to be made with generalor | tion at the suit of the parties 
special warranty, it is not error for who gave the indemnifying 
which the decree will be reversed; | bond, or under both of the exe- 
inasmuch asthe heirscouldonlybe | cutions. 

required tou make adeed withspe- | I. The sheriff was bound to levy 
cial warranty, and the decree can- | first the execution first in his 
not be construed torequirethemto | hands, and seil under it: he was 
makeadeed withgeneral warranty. | also bound to sell upon accept- 
Boggess’ heirs vs. Boggess’ heirs........0. 402 ing the indemnitying bond, and 
@. A case in which acontract withthe | it must be presumed in the ab- 
ancestor is required to be comple- | sence of testimony to the contra- 

| 

| 

I 


be 


= 


ted by the heirs, by making a deed, y, that he discharged his duty 
the contract coming within the in these respects. 

statute of frauds by reason of part ILI. It is also fair to presume that 
performance, possessiOu, &C......0. 000.20. the sheriff, Knowing the proper- 
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INDEMNIFYING BOND—Con’d. 


ty was claimed by a party other 
than ne execution debtor, did 
in fact sell it under the execu- 
tion for which he was indemni- 
fied, rather than under one for 
which he had no indemnity. 
Hartman vs, Canrpbell, S'Mcrcccweceree seed 


INDICTMENT. 


It is not. error to charge. the offense 
of selling spirituous liquors, wines, 
&ec., without a license, in the dis- 
junctive, instead of the conjunctive, 
yy using the word “or” in lieu of 
“and,” in describing the various 
kinds of liquors and drinks charged 
in the indictment to have been suid 
without a iicense. 

Cunningham vs. The State.........+ 

See Malicious Shooting and... 


«tes eeeeee 
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See Spirituous Liquors and... ......00..06+.022 
INFANT DEFENDANTS. 
See Quardian ad Litem and .........cc000.0. 199 
INJUNCTION. 
1. Where a bill of injunction to ajud- | 
ment shows matter sufficient to 


have deteated a recovery at law, but 
which defense was not made because 
not discovered until after judgment, 
and until it was too late to move for 
a new trial, itis error to dissolve 
the injunction; provided a sufti- 
cient reuson is shi wn in the bill 
why the matter of defense was not 
discovered in time to be set up in 
the action at law 
PD Bi eicicitmiornnmnievns OS 


See Equity Jurisdiction No.7 and, 





2. Although a bill asking for qn in- 


junction contains the averment 
that the defendant, by cutting a 
channel through’ plaintifi’s land, 
when he had granted the defendant 
the right to construct its railroad 
through his land, would direct the 
water of a creek from his mill, and 
would work to him irreparable dam- 
age, yet as there is no averment 
that the defendant is insolvent, or 
that its officers, agents or servants 
are transcending their authority, or 
that any damage which may be 
done to the property cannot be ade- 
quately compensated, in damages, 
the injunction must be refused. , 
Ches, & Ohio &. Ft. Co. vs. Bobbett,..... 
fee Equity Pleadings No. 4and............877 
8. An injunction should not take 
effect until the. bond is given, but 
if by accident it is made to take 
effect before, this is not sufficient 
error to warrant this courtin revers- 
ing the order granting it. A party 
ought to be allowed a reasonable 
time after his attention is called.to 
the defect, in the bond, by rule or 
notice, in which to execute a proper 
bond, and on his failure to do so the 
injunction ought to be dismissed. 
Ches. & O. R. R. C0. v8. Patton ...0.000eeeee- 204 





Qe! 


| 


1R, 


»..138} 
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INJUNCTION—Continued. 


4. The charge ina bill of injunction 
against a railroad company. that 
they “have entered upon the same 
(the land) or are about to enter 
upon the same,” is too uncertain, 
when taken in connection with an- 
other charge in the bill that the 
company has acted without the au- 
thority of law, and in the absence 
of any averment or charge that it 
is about to act further without au- 
oo a Sane  f 
- An injunction shouid not be 
granted for an act done and com- 
pleted, though contrary to law, un- 
less under peculiar circumstances .J0. 
. Injunction improperly allowed be- 
cause among other imperfections 
in the bill, it was not averred that 
the defendant, at the time the bill 
was filed, was transcending its au- 
thority, or was about to do so; or 
that it was insolvent; or that it was 
doing or abot to do any injury to 
the property of the plaintif? which 
could not be adequately compen- 
REO -BE) GOD OR eon ccsises cess: tcenscscenetene Os 
- It is no objection toa billof injune- 
tion that it is sworn to by a person 
not one of the plaintiffs, if the afti- 
davit be good in other respects. 
ee aie ee eee eee 
As a general rule, an injunction 
will not be allowed upon mere in- 
Formation ANA DHeElIef......0. ..s0+ ccccecess 


. The following affidavit toa bill of 
injunction, held to be insufficient 
under the statute, “James Mont- 
gomery on his solemn oath says, 
that each and every allegation con-’ 
tained in the foregoing bill, are true 
so far as they are Known to him per- 
sonally, and so far as he has heard, 
he believes them to be true.” Mont- 
gomery Was nota plaintiff in the 
i) | aKie~ aes cue : 


uw 
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INSURANCE COMPANIES. 


the act*ot March 2d, 1864, entitled 

' “Anact to amend the law concern- 
ing insurance and express compa- 
nies,” providing that insurance 
companies should make return of 
their premiums collected and un- 
collected, and pay into the State 
treasury a tax of three per cent 
thereon, is unconstitutional; being 
in conflict with the provisions re- 
quiring taxation to be equal and 
uniform, and applying to no other 
class of subjects, or corporations, or 
to individuals 

Frankiin Ins. Co. vs. The State... ...00 0.849 


INSTRUCTIONS. 


1. It is error to ask a court to assume} 
by an instruction, that a settlement 
between parties is binding, wheth- 
er there be amistake in it or not,be- 
cause such instruction is taking 
from the jury the determination of 
the facts of the case. 

Parkersburg Nat. Bank vs. Al8....000000. 











INDEX. 


A bank isnot chargeable with inter- 
est on sums deposited to the credit 
of customers to be drawn against 
by chec . until! pa nt be deman- 
ded, unless upon special contract. 

Parkersburg Nat. pe 


ym 


Bank vs. 


INTERNAL IMPROVEMENT. 


1A company incorporated by the 
le tah ture for the } pose yf con- 
structingand ma ing aline or 
lines of tubing, purpose of 
transporting peti m or other 





oils through pipes of iron or other 
materials, to any railroad, naviga- 


ble stream, «c.; 
from the termini 
troleum, &c., in 

otter 


and to 


of suc 


transport 
h pipes, pe- 


tank cars, boats or 








receptacles belonging to such 
company;and where the maximum 
rates for such transportation -also 
fixed in the act of incorporation, is 
held to be arube highway and an 
“internal improvement,” within 
the meaning of the 6th section of 
the XIth article of ie constitution, 





and cons quenhiy wa neh 
*pany as the leg islature 
by special ac 


West Va. Trans. 


2. Being 


a com- 


might create 


“Co. vs. Vol. Oil 


Co.. 


such an ‘internal ainda, 
ment” cor np iny, it was competent 
for the legisk ture to confer upon it 
the exercise of eminent domain, in 





acquiring the 
lands. and 
Reng oy to 


- It was a pareeens 
“agree,” in the | 


‘ight of way over 
to conde mn the same, 
attempt to 
anguage of thesta- 
tute, upon the damages that would 
acerue to the van Oo. &C, Co, by 
reason of the W. Va. Trans. Co. pas- 
sing overitslands and acquiring a 
portion thereof, that the latter 
made offers through its agents, to 
the agents of the former, at its prin- 
cipal office in the State, the presi- 
dent and directors thereof residing 
out of the State, tosupport the mo- 
tion forthe appointment of com- 
missioners according to law. .The 


company was not bound to go out 
of the State to make ‘an offer of 
DBTSSTMEM Ce ce cceccceccececee hivaniiaien ececene cveces 


INTERNAL REVENI 
A bond is offeredin evidence,to whiclt 
is affixed a United States internal 
revenue stamp. The defendant of- 
ers to prove that the bond was not 
stamped at the time of its execu- 
tion, but since then a stamp had 
been affixed toit without his knowl- 
edge, consent or authority. The 


plaintiff objected to this offer of 
proof by the, defendant, and the 
court below sustained the objec- 


tion; which is held to be 
ruling. 
Myers vs. McGraw 


a proper 


INTERLINEATION. 


See Erasusves ANA vecccececrseees 
re 


(6 


+a gewnescrecee 
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1b. being set 


JE STAMPS. 


168: See 
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ISSUT 
| 


\It is error to swear ajury to try the 








| issue joing dw he n there is no issue. 
| Balt. & O. R. R. vs. ¢ ‘hristie... cbcdcece 325 
JOINT JUDGMENT. 
() 
See ectment ANA,....0000 vineeibiae » »-.204 
JOINT TRESPASSENS. 
© Trespass NO: BGDG.. .cssiscicccsiecncaces 131 
JOURNAL (of 
See Legislature and®.........0. Seateleauvestniveds 85 
JUDGMENT. 

See Oo-Defendants and... 

See Priority AN,,...ccccorcee = — 

1. It not error of , white h the defend- 
ant can complain, to render ajudg-: 
mel in favor of the plaintiff 
against the defendants onlu, instead 
ot being absolute and against all 
others. 

McClung et alvs. Echols........ stones 

2. Suit is brought against several de- 
fendants. one of whom was not 
served with process. By the record 


it appears that the parties appeared 
by their counsel, and the defendants 
pleaded the statute of limitation, 
&e, Judgment is rendered against 
several ofthe defendants including 
the one not served with process. 
And itis held that inasmuch as it 
appears by the record, this plea not 
out, that the defendants 
appeared and filed the plea, it would 
comprehend all of the defendants, 
unless the contrary appeared by the 
plea or otherwise in the tfecord. 
And the court having rendered 
judgment against the party not 
served, by name, without objection. 
and it being his right to appear and 
plead without having been served, 
the presumption arises that the 
party did join in the plea, and was 
therefore properly before the court. 
Shields et al vs. Farmers B’k 
See Award and. 

The Legislature has no power to 

set aside a judgment, or to empower 

a court to do so, rendered before the 

».| passage of the act, no matter how 

erroneous the —_—" may be. 

Arnold vs, Kelley. suneee 
The act of Mare ‘h Ist, 1871, does not 
“oe rate to furnish immunity for 
| acts done or committed by persons 
engaged on either side of the late 
|} rebellion, when judgment for such 
*ts has been obtained prior to its 


seeenececccscees a0 bee eeenes ceceee teeres esseceese LU 
JURY. 


pT eens ee 

| Misconduct (of juror) and. 
Under the statute, Code p. 718, see 7, 
the court may discharge the jury 
when it appears that they cannot 
agree on a verdict, without the con- 
sent of the prisoner, 

Crookham vs. The State 

New Trialand 


Deer seveerseed 





eeeteeeeeeses 








See 
see 
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JURISDICTION, 


See Spirituous Liquors and.........00 0.00001! 


LEGATEES. 


A legatee is compellable to sue the 
personal representative of the tes- 
tator for satisfaction of his legacy ; 
and in such suit he cannot ordi- 
narily make a debtor to the estate a 
aren dy because there is no privity 
vetween the legatee and the debtor. 
But there may be special cases 
where the debtor may be made a 
paaity. 

Currence et al vs. Daniels ...... 


LEGISLATURE. 


1. The constitution of West Virginia 
requires each branch of the legisla- 
ture tokeepa journal, and providés 
that on the passage of every bill the 
vote shall be taken by yeas and 
nays, and be entered on the journal, 
and no billshall be passed by either 
branch without an affirmative vote 
of a majerity of the members elect- 
ed thereto; and ona question touch- 
ing the validity of an act, this court 
can look beyond the authentica- 
tion of the act, to the journal of 
either branch, to see if the bill 
passed by the required number of 
votes. 

Osburn et al vs. Stectley et Al........c0...ssec0e 


LOST BOND. 


5|See Equity Pleadings No, 3 and.......... 2 

Where inasuit to enforce the pay- 
ment of lost bonds, the final decree 
recites that at the time of its ren- 
dition the bonds were found and 
filed wlth the papers of the cause, 
no provision of indemnification 
against the loss of the bonds is ne- 
cessary. 


| Hunter et al vs. Robinson, Adm’r...........272 


voomla 

| MALICIOUS SHOOTING. 

| 

1. The record of the finding of an in- 
dictment under the statute for ma- 
liciously shooting, stabbing, cut- 
ting, «&c., is as follows: “An indict- 
ment against Charles L. Crookham, 
malicious stabbing, a true bill,” and 
is held to be sufficient. 

Crookham vs, The State...... ambeseiwes paren 510 

2. A count in an indictment under 
the statute against malicious shoot- 
ing, &c., in the language of the sta- 
‘tute is held to be sufficient 


1d, 


MANDAMUS. 


. A case in which the order of 
the court below granting a writ 
of mandamus against the board of 
supervisors, to require them to 
levy forthe payment of a farm al- 
leged to have been bought by the 


85| overseers of the poomin 1861, and 
> on — ats confirmed by an order ofthe so cal- 
2. nee the Legislature is governed led county court of F county, in 1864, 
»y le spirit of the constitution, is reversed, because it does not ap- 
the courts cannot declare an act of pear by any evidence in the record 
the legislature invalid uoless its | that there ever was a contract in 
eas ‘do specs Sepond . ie | writing for the purchase of the 
an o oe ~ A reasonable doubt farm, as alleged in the petition, and 
peters e solved in favor ot the leg- | the same being denied; orany order 
islative action, and the act be sus- | o¢the board purchasing the farm. 
tained, The courts must be guided Sunervisore F, Co.ve. Rule 276 
by the express words of the econsti- 7 . . . seeccerceseecs cocceee 


tution, and not by its supposed 
spirit. Whenever an act of the leg- 
islature can be so construed as to 
avoid conflict with the constitution 
and give it force of law, such con- 
struction will be adopted by the 
Courts ..... 
3. It isnot clear beyond a“ reasonable 
doubt,” that the words ‘members 
elected,” in the constitution of this 
State, in the section providing that 
“no bill shall be passed by either 
branch (of the legislature) without 
an affirmative vote of a majority of 
the members elected thereto,” can 
only refer to persons elected at the 
last preceding elections, although 
they may have ceased to be mem- 
bers at the time the vote is taken 
on the possage of the bill; and aw 
reasonable doubt as to this, is suffi- 
cient to sustain the validity of the 
act under consideration.........c00...008. 
See Judgment and 
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LICENSE. 


See Spirituous Liquors and ...... 


socccsee soo 


LIMITATIONS .(Statute of.) 


24 


2. Original jurisdiction in case of 
mandamus is conferred on this court 

| by see. 8Art. Vil of the Constitution. 

| Douglass & Woodward vs. Loomis J......542 

3. Neither the Constitution nor the 
statute provide when or in what 
cases it may be proper or necessary 
to issue the writ, nor the mode of 
proceedings to obtainit. In these 
respects the principles of the com- 
MON LAW ZOVETD....ccccce.ccscccercccccces soos 

4. The mode of proceeding in cases of 
mandamus, at the common law, is 
given herein........0... 


5. Independently of the Constitution 
or the statutory provision, superior 
courts, by virtue of their superviso- 
ry powers Over inferior courts, have 
jurisdiction to compel, by manda- 
mus, the judges of such inferior 
courts to sign and sealina proper 
case, bills of exception. This pow- 
er seems to arise by reason of their 
appellant jUrisdictiON....... .ccccscccesen LD. 

6. This power, however, tan only be 
exercised when the judge refuses to 
sign any bill ofexceptions, in a cause 
tried before him, ora particular bill 
which it is conceded by him cor- 
rectly sets forth the facts.......00.cecseeL0- 


\7, A judge will not becompelled by 


| 
} 
| 





{ 


oa 








See Statute of Limitations and......00....299| mandamus to signa bill of excep- 
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MANDAMUS—Continued, | 


tions, when he allegesin his return 
to the conditional writ, thatthe blLil 
does not truly state the facts. The 
judges have sole power of determin- 
ing whether the bill is true or not; 
their return to the writ being con- 
clusive of the case, and not liable to 
be passed upon by ajury. Therem- 
edy in such case, if any, would seem 
to be, if a false return be made, an 


action on the case for damages......-10.!" 


s. The rule is that the judge, in a case 
where the charge is thathe refused 
to sign any bill, is commanded, in 
the conditional writ, to sign and 
seal the bill if it correctly sets forth 
the facts. But where the complaint 
is that he refused to sign a particu- 
lar bill, he is required in such writ 
to sign the bill or show cause why 
he has not done So.,........... padieaisieene 


9, In this case it was charged that, the 
judge refused to sign a particular 
bill, which truly set forth the:facts, 
to which the judge answered that 
Le did not refuse to sign any bill 
that correctly stated the facts, but 
that the particular bill did not fully 
and truly state the facts, but grossly 
misstated them, and that he had 
signed a bill which did so truly state 
the facts; therefore there was no 
ground for issuing the conditional 
writ,and the rule was discharged... JD. 


MASTER’S REPORT. 


Where a decree confirming a master’s 
report recites that there were no ex- 
ceptions to it, the decree must be 
presumed in this court to be cor- 
rect as to the facts recited in it, un- 
less it appear otherwise in the re- 
cord. Andif exceptions appear to 
be endorsed on the report, and no 
date be attached thereto, there is 
nothing toshow but that they were 
so endorsed after the decree Was 
rendered. 

Alderson’s heirs vs. Henderson.... 





MISCONDUCT (of Arbitrators, 


a ERIS Ec cacioneceatcechccoetavetenaene 148 
MISCONDUCT (of Juror 


A case in which there was miscon- 
ductupon the partofa juror. Th 
misconduct consisted in the juror 
asking, after the case had been sub- 
mitted to them and they had re- 


tired to consult of their verdict, one 
of the witnesses whether he had 
not made certain statements on the 
witness stand. 

Varmeter 0B. BCE voc cccessecscsiesswicceees a 


MISTAKE. 


See Account (settlementof) and..,, 





MUNICIPAL CORPORATIONS, 


See Zaxction and........c00 498 


.. See Declaration and 


MUNICIPAL COURT, (of Wheeling. 
See Spirituous Liquors and...........0eccceeeDL5 
NEGLIGENCE. 

See BANK CNECK AN ..c.ceccvccsedecccceresccoreorl 
NEGOTIABLE NOTE. 


See Alteration and...... constants atdeectopensenvite $4 

To make an endorser of a negotia- 
ble note liable, in debt, with the ma- 
ker, it must appear that the note 
was duly and formally ptotested 
for non-payment, and that he was 
duly notified of such non-payment 
and the protest. Code 1868, chap. 99, 
sec. ll 


Shie'ds vs. Farmer’s Bank Va recceccccsseee 254 
NEW TRIAL. 


See Bill of Exceptions and 


soscencuvscaceonsscos AN 

See Bill of Exceptions No, 3 and.......115 

1. Where there is nothing in the re- 
cord to show upon what ground the 
court below acted, in granting anew 
trial, and in the absence of’ any- 
thing to show the. contrary, this 
court must presume that the court 
acted properly. 

Harris vs. Lewis, 


2. A case in which the action being 
ejectment, it was not errorto refuse 
anew trial on the ground of newly 
discovered testimony, such alleged 
testimony being that one of the 
plaintiffs had conveyed by deed ,.an 
undivided moiety of the land in con- 
troversy; the deed having been re- 
corded in the county in which the 
suit was instituted two years before 
the trial And it not being alleged 
in the affidavit that the co-detend- 
ints, or any of them, had no notice 
or knowledge of such deed, or that 
any of them had use d due diligence, 
or any diligence, to ascertain the 
fact of its existence. Nor could the 
defendants have been prejudiced by 
the refusal to grant anew trial, in- 
asmuch as the remaining plaintiff 
being a tenant in common with the 
grantee in the deed, would have 
been entitled to recover, as against 
the defendants, the whole of the 
land in controve rsy. 


vis etalvs. Me Muliin et al ste 











3. It is not good grounds for theset- 

ting aside of a verdict on the affida- 
vit of ajuror, that the jury would 
have found a different verdict if 
they had believed that at the time 
certain declarations were made to 
witnesses, by an old man,as tothe 
location of a corner, that the old 
man was oF sane mind and reason- 
able judemen 





See HKel/y vs. Patchell, 5S 


NEXT FRIEND. 


NON EST FACTUM 


It is not error to exclude evidence as 
to statements nade py persons who 








604 


NON EST FACTUM—Continued. 


are not parties to the suit, concern- 
ing the interest such persons have 
in the claim under the issue raised 
by the plea of non est faetwm. 
Vandiver vs, Hyre’s Adm’r. 


NOTICE. 


scssscceeceseseneetl4 See Rule (to show cause) and.. 


See Bank Check and............. sd daaiapenioiunesl 156 
See Hjectment and.........cccccccccscescees series 204 


OFFICIAL ACTS. 


By the 15th section of chapter 7 of the 
Code, 1868, all acts done by any per- 
son by authority of any office, are 


valid. Such would be the law 
without the statute. 
Osburn et al vs. Stealey et Gl... ......cececee 


OFFICE JUDGMENTS 
See OB= Defendants and... so... ccecsecee see vee 


INDEX. 


PARTIES (to suits)—Continued. 


lar, can maintain a suit by injunc- 
tion against the parties so endeav- 
oring to remove. 

Osburn et al vs. Stealey et a’... 





See Legatee and... 
PARTITION. 


l. Me conveyed to a trustee, to secure 
andindemnify J. M., his undivided 
interest in and to lands descended to 
him from his father, in 1840. In 1844 
suit was brought for partition of the 
lands among “Ye heirs, Mm which I. 
M.and J.M. were defendants. On 
the4th of May 1847, in pursuance of 
the trust, the trustee conveyed to 
J.M.theshare of I M. On the 6th 
of May, 1847, adecree was had in the 
partition suit, and commissioners 
appointed to divide the lands. A 
portion was set off toI M., and af- 


140} terwards conveyed to him by com- 
ae gy HELD: 
r 
— 7 . That the deed from the trustee 
I >t? 
ONUS PROBANDI. “a J.M. was not rendered inop- 
‘ a . . erative by reason of the adjudi- 
Se Y poe "Ss § 4] b . et . ~ 
ee Spirituous Liquors and . 524 cations in the partition ‘suit. 
That it was not the subject mat- 
ORAL TESTIMONY. ter of the bill, nor referred toin 
; any answers or evidence in the 
On the hearingofaruletoshowcause | bes web ia te om ly - ae ont — 
why a writof possession should not | as to the rights of the parties as 
be awarded against thedefendants, | hei pe 7 
Trimble cb al oe oe gain oid nm That J.M., who was the grand- 
. My LTUSLCE... ove vrereees | son of the deceased whose lands 
_ | were partitioned, and whose 
OYER. father had received, in his life- 
: n greater 
1. Oyer of a bond is craved after wit- a nis share of | an ah a 
nesses have been examined as to | and which advancements were 
the handwriting thereto, and before | , : Hinot. ws 
oer - _ eer ? : not brought into hotchpot, was 
it is offered to the jury in evidence, | not seized of any legal title to 
and is refused. After itis intro- | nes Pohk tana. te wir 
r , any portion of the land, by vir- 
duced, oyer is again craved and al- tue of heirship. ave 
lowed. And itis held that, under lie sher Vs. Mitchell 59 
the circumstances, the refusal was we meee ee 
not error to the defendant’s preju- 
dice, as he subsequently had the PARTNERSHIP. 
full benefit of the oyer. Ps ; 
Vandiver vs, Hyre’8 AGM ’F 2. jos cee cee vee cee ee 4 Ld} l. The endorsement by a partner in 


2. Itis further held that permitting 
the bond to be read as stated in 


is not error. 


No. 1, after oyer craved and refused, 
Ib 


PAROL EVIDENCE. 
See Gift and.. 


eee eee ieeeeeeee 


See Surety and.. ee 
See Special Contract and............ 241 
PARTIES (description of.) 

We DOWN TOR BIR Sasi oid se bodscsGecccsesevecsce OB 


PARTIES (to suits.) 


Parties\swho are taxpayers and citi- 
zens of a county, and who own real 
estate ina town from which it is 
claimed other parties are about to 
illegally remove the county seat by 
carrying away the records, books 
documents, &c., under a pretended 
act of the legislature, to the great 
damage, expense and injury of the 
citizens of the county generally, 
and the parties plaintiff in particu- 


71)- 
ecccccccccescecoce f 


the name of the firm, of paper not 
belonging tothe firm, which is in 
effect lending or giving’the credit of 
the firm, carries with it the pre- 
sumption that the partner making 

it was not authorized so to do. 

egre VE. WOODY AT... v0 000000 00000400000. 816 


2. A third party taking from a part- 
ner thesignature of his firm upon 
his own private, individual trans- 
action, cannot hold the firm with- 
out proof of authority, adoption or 

ratification of the act. And the 
caher of a note under such circum- 
stances must prove the assent of the 
other partners, for prima facie such 
a transaction is a fraud both on the 
part of the debtor and creditor........[b. 


3. A case in which a partnership is 
established, and a partner held lia- 
ble for the amount of a note execu- 
by another partner, for the use and 

benefit of the firm. 

Michzelvs. Workman.......0.. 


poms 3) | 


fee eee ree sen ees 


PART PERFORMANCE. 
« 
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PAYMENT. 


See Confederate Money Ana....eeerceee sees 
See Special Contract Amd... 


PERSONAL REPRESENTATIVE. 


See Priority and......... 
See Confederate Money and........ 
See Confederate Money and.... 
See Legatee and........ 


See Raiphsnyder vs. Laiphsayder and.. 


PLEADINGS. 


See Special Contraci and..... 
See Judgment No,2 and... ees 
See Equity Pleadings No. 2 and...... 
See B. & O. RR. Co. v . Christie....... 
See Usury and...... ae iehacunse = 
See Covenant and........... 





POSSESSION. 


See Hiectment and..... , eeaaiee eeensbiee 
See Vendor and Vendee and, 
See Heirs and....... hiesaeence Ree ope 





PRINCIPAL AND AGENT. 


1. Where the acts of the agent will 
bind the principal, his representa- 
tions, declarations and admissions 
respecting the subject matter, will 
also bind him, if made at.the same 
time, and cons iting part of the 
res gest. 

B. & O. R. R. Co. vs. Christie. 

2. C. seeks to recover the value of 
trunk and contents, lost from the 
earsof defendant. On the trial the 
evidence is admitted that B. (who 
was since deceased), a clerk in an 
office of defendant, declared some 
time after the loss that he had dis- 
covered what had become of the 
trunk; thatit had been put off the 
ears at a certain point and the con- 
tents lost, &e. HELD: 

That there being no effort in the 
ease to fix the liability of the 
defendant by reason of any act 
or agreement of the supposed 
agent, B., but a mere attempt to 
p' ove by his declarations a fact 
with which he was notin any 
way connected, and of which 
he did not appear to have any 
p-rsonal knowledge, that the ev- 
idence wasimproperly admitted 





t 


PRINCIPAL (and accessary.) 


See Accessary and 


PRIORITY, 
There is no priority given by statute 
to a debt due as administrator, over 
a lien created by judgment in the 
lifetime of the judgment debtor, 
who is also the administrator. 
Alderson’s heirs v8, Henderson... ...cevreeeee 


PROOF (burden of.) 


SO Aeration GAG. <cccsedswrsicvesvevddiccs cocse 
See Partnership and... 
i 


aicwesis escoes eveneepsee hie 











PROTEST. 


.. 96|See Negotiable Note aAnd........cceeeereeereere2o4 


PUBLIC ENEMY. 
See Common Carrier And... sccccrereee2Id 
PUBLIC POLICY. 
; See Covenant and........ccccccecceees 
| PURCHASE MONEY. 
ISee Defective Title and.......00.. 
See Vendor and Vendee and. 





RECOGNIZANCE, 
Trial NO. 2 ANG ...cce -seserese sevesoseoscsesese ID 
RECORD. 
See Malicious Shooting and...........00.000000L0 


20) RECORDED CONTRACTS. 
3 


woeee402 See Executory Contracts ANG.......00 seeeed01 


REMOVAL. 
re ee I 
| 
| RETROSPECTIVE LAWS. 
| 


See Judgment and setae vepemadgaosseunecieauelarsecieee 
RESIDUARY LEGATEE. 
2 ’|See Wills ANG.....0000000 


| RETURN, (Sheriff’s.) 





at which a sheriff is permitted to 
amend his return, showing that a 
party was duly served with notice, 
when in fact such party had been ac- 
tually served, in due time, with ne- 
tice to appear at that term. 


ae 
\It is not error totry a cause atthe term 
| 


| Trimble etal vs. Patton, Trustee .......00.....432 
REVIVAL (of Suits.) 
See Writ of Possession AN.......00...eseceerved de 


RIGHT OF WAY. 
\See Internal Improvement and ..see00.....382 


bb ROADS. 

See Board of Supervisors and.......000..00... 57 
540 RULE (to Show Cause.) 
532 | 


lL, It was not errorin the court below 

| to refuse to issue a rule against par- 

| ties who were not named in this suit, 

|} to cause them to show for whose use 

| and benefit the same was prosecu- 
cuted. 

| Vandiver vs Hy7e’s AAIM’Y.......00+0rereeees4 lh 
|See Writ of Possession and...........e.00seeses 432 


182} 9, A rule to show. cause where’ it be- 
| gins “The State of West Virginia: To 
the sheriff of,’’ &c., is held to run in 
the name of the State 
199| Trimble et alvs. Patton, Trustec.........0000432 





sevccsccevesesesetlG| See Oral Testimony ANA. ..cocccccsscccccccseveedda 








606 INDEX. 


RULE TO PLEAD, 


See Balt. & O. R. R. Co. vs. Christie......32 
SCIENTER. 


A Party purchasing land who is cog- 
nizant of a previous purchase by an- 
other, takes the place of his vendor 
and is liable to the same equity, anc 
bound todo that which his vendor 
should have done under the contract 
with such other. 


Se ONY SS eee 


SETTLEMENT (of Account.) 


See Account (settlement of) and........... HW 


SHERIFF’S RETURN. 


See Return (Sheriff’s) And .......00..e.c000 200432 


SPECIAL ACT. 


See Internal Improvement and..........000.382 


SPECIAL DAMAGES. 
See Husband and Wife arnd......cccccceceeet0d 
SPECIAL CONTRACT. 


, 1. B. brings his action of debt on a 
bond forasumof money. The de- 
fendant pleads payment, and two 
special pleas, the first of which is 
that the consideration of the bond 
was the payment of Confederate 
treasury notes, an illegal currency, 
&c.; the second special plea was that 
the bond was executed for cattle 
bought of B., to be paid forin Con- 
federate treasury notes, &c. Defend- 
ant proves that it was his under- 

' standing that as at thetime the bond 
was executed there was no other cur- 
rency but Contederate treasury notes 
in Greenbrier county, it was to be 
paid it that. The plaintiff, B., proves 
that he refused to sell the cattle for 
Confederate notes,-and it was agreed 
that he should be paid in a bond 
which one Beard, for whom the 
cattle were bought, and who was to 
settle satisfactorily the bond sued 
on, (which latter :act appeared by a 
memorandum underwritten on the 
bond sued on,) held on one W., the 
plaintiff being then indebted to W.; 
that Beard aiterwards came to the 
house of plaintiff to pay the bond 
sued on, in the bond of W., but it 
could not be found, and for that rea- 
son the exchange was not made; 
whereupon the court instrucied the 
jury “that if the facts were as stated 
by the plaintiff, that he had miscon- 
ceived his action; that it ought to 
have been an action upon the spe- 
cial contract and not upon the bond, 
andthat in this action the phaintiif 
could not recover.”” HELD: 

1, The instruction was erroneous, 
because no such question was 
raised by the pleading; the issues 
being joined upon the plea of 
payment, and the special pleas 
thatthe bond was to have been 
paid in so many of the Confede- 
rate notes, as purported to be of 


_ 


SPECIAL CONTRACT—Continued, 


the value and to the amount of 
thesum named in it. 

Il. The instruction was wrong in 
fact and in law, even if an issue 
had been made upon the suppo- 
sed ‘special contract.’” For had 
the supposed special contract 
been incorporated in the bond, it 
would nevertheless have been 
clearly an obligation for the pay- 
mentof money, with amere pri- 

vilege to the obligor to dis. 
| charge it inthe noteon W., eo 
instanti, orat most, within a rea- 
| 








sonable time. 

IIL. If the special contract is not 
incorporated in the bond, but is 
sought to be established by parol 
testimony, thesame doctrine ap- 

plies; and the obligor in this case, 
having failed to discharge the 
obligation in the .specific thing, 
} he is liable absolutely for the pay- 
| ment of the money in an action 
| of debt 
| Burr PR SNE ia vicinlasntinniactnistecaceccice ee 
SPECIAL WARRANTY. 
oy | Re See, 


SPECIFIC PERFORMANCE 


\See Equity Jurisdiction No. 6 aud...eccsl22 
poee KE veeutory Contract ANG... .ccccc-ccccoeeedVL 
iSee Vendor and Vendee and.....i.ccc.csceceesD47 


SPIRITUOUS LIQUORS. 


ISee Indictment and.....c.cc..cccsssecceceseeees 
lL. The act of February 27th I871, in re- 
lation to the Municipal Court of 
| Wheeling. is unconstitutional : 0, far 
as it attempts to conter sole jurisdic- 
tion on the court for the trial of ca- 
ses involving a violation of the Rev- 
enue laws by selling ardent spirits 
|} on the Sabbath; where the party 
| charged had given bond according 


+0. 0U8 





to the provisions of chapter 32 of the 
Code, 
Hekhart 08 The State... .ccocccecccsesesee siaspenen ae 

2. Thesixth section ofthe act purports 

| torepeal all acts and parts of acts, in- 

}. consistent with it, but it does not 
take away any jurisdiction from the 
circuit court, in such Cases,,.......ccc00 1b. 

(3. An indictment for selling spiritu- 
ous. liquors without a license, 
charges that the defendant, at his 
store house and dwelling house in 
Pennsboro, in said county, did sell, 

| &e., and it is held, on motion to 

| quash, that it was not intended to 

charge two distinct sales at different 
places, but rather to describe the 
store and dwelling house as consti- 
tuting one bui'ding and one and the 

j¢ same place: and, therefore, there 

were not two distinct offenses char- 

ged in the same count. 

| Conley v8 The State.........cccccccees EEO 

4. After the fact of a sale of spirituous 

| liquors by a druggist is proven, it de- 

| volves on him to show the bona fides 

of the transaction—he not having 

} 

} 


license to sell spirituous liquors. 
| Chapter 82, section 4, Code of 1868, 
Miles vs. The State... 


eeaetbenne entonsesendesettnes 





hates 





OWinddi ine 


INDEX. 


SPIRITUOUS LIQUORS—Continued. 
5. On the trial ofan indictment against 

a druggist for selling spirituous li- 
quors' without license, itis proved | 
that “witness went to defendant’s 
drug store, and stated to defendant, 
who was a regular druggist, 
witness, was sick and wanted some | 
whiskey. Thedefendant asked wit- | 
ness What was the matter; witness « | 
replied that he had the belly-ache; 
whereupon the defendant mixed 
some whiskey and ginger together 
in a glass and gave it to the witness, 
whodrank it and paid defendant for 
it; witness said the drink was very 
hot with ginger; at which time above 
mentioned the whiskey shops were 
all closed and not selling whiskey. 
That he had got whiskey there sev- 
eral times before, but it was always 
mixed with medicine, and he always 
got it for medicinal purposes. And 
on the part of the defendant it was 
proved by one other witness that de- 
fendant was a regular druggist and 
made it a part of his business to fill 
prescriptions for physicians, and in 
the course of his business frequently 
prescribed for acute diseases and 
his judgment therein was relied up- 
on.” HELD: 

That a verdict for 
unsupported by evidence, and it 
was not error refuse toset it 
aside on such ground..... a 1b. 


the State is not 


to 


STATUTES (Continuation of.) 


Part ofan act may be inoperative and 
void, and part of it operative, but 
this can only be when the parts are 
not connected. If they are socon- 
nected with each other as to warrant 
the beliefthat the legislature intend 
ed them asa whole, and if all could 
not be carried into effect, the legis- 
tature could not pass the residue in- 
dependently, then ifsome parts are 
unconstitutional, all the provisions 
which are thus connected must fall 
with them. 

TEORROTE UG. TG BOG scccn ccccacsreceusssesensenslO 


STATUTE OF LIMITATION, 


A case coming within the provisions 
of the acts of 1865, page 72, and _ 1866, 
page 92, in relation to the time dur- 
ing which the statute of limitations 
was not to operate. 

Shield’s et al vs. Farmer’s Bank Va.. 


SUBSTITUTION. 


es) 


BOS Bier SE AIA. ccccnscesesnns vic secesevsecenessesess 
SUIT (parties to.) 


Where a bill is brought in the firm 
name, ahd process is served upon 
the defendants, some of whom an- | 
swer, but no demurrer is filedorno }4 
objection made because the indi- 
vidual members of the firm are not 
named, there is not sufficient 
ground for the court to dismiss the | 
bill at its own instance, And such 


See Osburn et al vs. Stealey et al and...... 85 


| 4 {iderson’s heirs vs Henderson...... 


| Highland et alr 


. 63; See Insurance Companies and 
By the charter of the town of Clarks- 


SUIT, (parties to.)—Continued. 


cause, where a dismissal 
may be reinstated under 
chap. 132, acts 1868. 


is 
sec, 


had, 
1 of 


SURETY 
Ja. and”J. dissolved partnership. 
"Ja. took the stock of goods and 


agreed to pay their cost value to J. 


J. took the book accounts, notes, 
&c., and, assumed to pay the debts 
of the firm. T. became the surety 


of J., whereupon the latter assigned 
him, in trust, the indebtedness for 
stock due from Ja., and other prop- 
erty. Joint judgments were had 
against all three of the parties by 
creditors ofthe firm. TT. paid offthe 


judgments, and the property as- 
signed _by J. failed to reimburse 
him. He filed a bill against Ja. 


and others, praying to be substitu- 
ted to rights of the creditors of the 
firm,and to enforce his claim as- 
signed by J. HELD: 

I. The judgments having been 
rendered against T. well as 
the other parties, and the debts 
paid by him being firm debts, 
which he became liable for as 
the surety, nominally of J., who 
represented the late firm, and 
which Ja. was also pre-eminent- 
ly liable to pay, he ought to 
stand as surety to the firm and 
be entitled to be subrogated to 
all the rights of the creditors 
thereof. 

II. He was a creditor at large of 
Ja, by reason of the assignment, 
and as such was entitled to filea 
bill to impeach a fraudulent con- 
veyance of land in which Ja. 
was interested, 

s. Highland et al..........0... 

If an obligor in a bond who stands 
in the relation of surety, gives notice 
to bring suit on it, and subsequently 
consents to the dismissing thereof, 
he remains bound as surety without 
any new promise, 


as 


3. One or more of a number of obligors 


has a right to show that he or they 
stand in the relation of surety onthe 
bond, by parol testimony. 


TAXATION. 


burg, passed 1849, the authorities were 
empowered to levy and collect taxes 
for the use of the town, on such sub- 
jects as the Commonwealth then 
assessed for revenue. But the gen- 
erak law on municipal corporations 
found in the Code of 1860, chapter 54, 
section 27, enlarged the powers of 
corporations previous'y chartered, of 
which enlarged powers the authori- 
ties might avail themselves, if 
they thought proper; and therefore, 


607 


82 


aah ton \See Ralphsnyder et al vs. Ralphsnyder..503 
’ 


| Creigh et QL U8. Hedrick .occcssesceceecee soeceeed 40 
SURVEYS. 
See Boundary of Land and...............000444 


Pee |) 
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they were not confined alone to the 
levy and assessment of such subjects 
as were assessed by the Common- 
wealth in 1849. 


* Trustees of Clarksburg vs Gff.........+-..498 


TAXPAYERS. 
See Parties (to suits) ANG... ..........00 see coer 


TESTATOR. 


ES RT ERERS  e 
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TESTIMONY. 
See Declarations (of deceased) and........ 510) 
TITLE | 
See Hjectment and......... ; ae ale 
See Vendor and Vendee and.................942 
THREATS. 


It- was not error to exclude testimony 
offered by the prisoner, to the effect 
that another and a different person 
from himself had made threats to 
kill the deceased just before the com- 
mission of the offense with which 
he was charged, and that immedi- 
ately after the offense such person 
left the country and has not since 
been heard from. 


Crookham vs. The State...... 1+... ccecessee ses ees 510 
TORT. 
See Assumpsit nN 


TRESPASS. 


1, An action of trespass on the case 
may be maintained (by reason of the 
Statute, Code 1860, ch. 148, see. 7,) in 
any casein which trespass will lie. 
But’the converse of the proposition 
is not provided for by Statute. Tres- 
pass, therefore, remains as at the 
common law. 

Barnum vs. B. & O. R. BR. C0..... 000.0000. 

2. Where a party is ejected fore ibly 
from a car, and brings an action of 
trespass, and in his declaration alle- 
ges secondary or consequential dam- 
ages by reason of detention, &c., a 
demurrer is properly sustained, as 
the declaration shows a case in 
which trespass at the common law 
will not lie, that ac tion being always 


. 10} 


for immediate and &irect injury......Zb. 


3. In an action for being ejected from 
a railroad car; it is not sufficient to 
aver generally that the party was 
wrongfully ejected, but it must be 
sufficiently set forth that his expul- 
sion was improper and wrongful; 
i. e., being rightfully in the car he was 
illegally expelied. 

4 S., a loyal man, had a horse cap- 
tured by the rebel forces. A com- 
mandant of the Federal forces or- 
dered a horse to be taken from M. 
and given to S. M. brings suit to 
recover the value of the horse. 
HELD; 

That the taking is in violation of 
Arts. IV and V of the Constitu- 
tion of the United States, and 

. Aris. II and ill of this State, 


Ib. 





Moran vs. Smellow 00 aedies fae ewe 26 
5. A judgment against one joint tres- 


Griffe vs. McClung... 


TRESPASS—Continued. 


And itis not protected by any 
Act of Congress or of the Legis- 
lature of this State. 


passer is no bar toa suit against an- 
other for the same trespass; nothing 
short of full satisfaction, or that 
which the law must consider as 
such, can make such judgment a 
bar. 





See Assumpsit No. 2 SN iad cicbtaads 
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Rathbone Oil Tract Co. va. Raueh........... 79 

2 Ifa defendant fails to appear ac- 
cording: to the terms of his re- 
cognizance, he cannot claim a 
discharge by reason of three regular 
terms having been allowed to pass 
without a trial. 

| Crook RAM V8. TRE Bde ...cccccrccecccwcecceveedlO 


TRIAL. 


. An action of unlawful detainer is 


brought before a justice, and judg- 
ment being rendered against the de- 
fendant, a foreign corporation, it ap- 
peals to the circuit court, but before 
trial it seeks to remove the cause to 
the circuit court of the United States 
under the act of Congress,, HELD: 

I. That the trial betore the justice 
was not a “final trial” within the 
meaning of the act. That no 
notion to remove the cause 
could have been made before the 
suation, because that is not a 

State court,”-in the meaning 
of the act of Congress. 

II. That @ case on appe “al from a 
justice’s judgment is to be tried 
de novo in the cir¢ uit court, and 
as though it ha! never been 
tried, therefore, according to the 
meaning and intent of the act of 
Congress, no final trial had ta- 
ken place at the time of the mo- 
tion for removal, and it was er- 
ror to overrule it. 








I3. On the trial of the defendant for a 


| 


| 
| 
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misdemeanor, after the witnesses 
for the State had been examined, 
and two witnesses for the defend- 
ant, the latter stated that he had 
another witness he wished to ex- 
amine to contradict a statement 
made by a witness for the State; 
and the court had the person so na- 
med by the defendant called at the 
court house door,and after waiting 
some time, the jury were directed to 
retire and consult of their verdict. 
Shortly thereafter the person named 
appeared in the courtroom. Amo- 
tion for a new trial was overruled 
and itis HELD: 

That such ruling was correct, it 
not appearing that the person 
was Summoned, nor was there 
any affiduvit as to what his tes- 
timony would have been if he 
had been introduced and exam- 
ined: 


Hurst v8. The State... .ccccccrscsscsasceeres sereesd20 


TRUST. 
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TRUST—Continued. 


1. Where upon a purchase of proper- 


ty,the conveyance of the legal title is 
tuken in the name of one person, 
while the consideration is paid by 
another, the parties being strangers 
to each other, a resulting or pre- 
sumptive trust immediately arises 
by virtue of the transaction, and 
the person named in the convey- 
ance will be trustee for the party 
from who: the consideration pro- 
ceeds. : 
Pumphrey et al vs. BrowN,...c0. 
2. Where the consideration p1 oceeds 
from two or more persons jointly, 
and the conveyance of the legal es- 
tate is taken in the name of one of 
them only, a resulting trust will 
arise in favor of the parties not na- 
med in the conveyance, in propor- 
tion to the amount of the considera- 
tion which they respectively may 
NAVE CONLFIDULET......ccc.cccccccececcccceecce 
3. By deed shortly after the forma- 
tion of Jefferson county from 
the territory or Berkeley, W. 
conveys four lots to J. K.and six. 
teen others, in Charlestown, “being 
the same lots appropriated by Colo- 
nel Charles Washington in his life- 
time for the public buildings, in 
ease a division should take place of 
the aforesaid county of Berkeley, 
which has taken place,” &e., “in 
trust, notwithstanding that one of 
the aforesaid lots came to the inha- 
bitants of the said town of Charles- 
town, for the purpose of erecting a 
market house thereon; the remain- 
ing three lots for the purpose of 
erecting the public buildings there- 
on.” HELD: 

That by the Janguage of the deed, 
one lot only is limited to the use 
of the town of Charlestown; and 
the remaining lots were intend- 
ed to be limited to the use of the 
county for its public buildings. 

Crow vs. Jefferson Co. Sup......... 


TRUST DEED. 


1, The obligee in a bond secured by a 
trust deed, delivers the same to a 
third party with the understanding 
on the part of the obligee that the 
bond was to be delivered tothe obli- 
gor,and that such third party was 
then to become the payor of the 
debt, and the bond is to be delivered 
to the obligor; it is held, there being 
no allegation or proof of fraud, ina 
bill brought by the executor of the 
obligee to enforce the trust, that the 
bond was cancelled and the trust 
discharged. 


Piercy’s Heirs vs. Piercy E2’P ...ccccorceeee199 


2. The bill seeks to enjoin *hesale of a 
trust subject, which trusu , given 
to indemnify endorsers on a. vte, 
because, it alleges, the endorsers 
paid the note in confederate money, 
worth only fifteen or twenty cents 
on the dollar, and asks that an ac- 
count be taken to ascertain the ac- 
tual amount or cash value of the 
confederate money thus paid. But 
the record discloses that the note 
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TRUST DEED—Continued. 


was paid by the endorsers before the 
rebellion, and before confederate 
money was known, and therefore 
it was not error to dissolve the in- 
junction, and decree the full 
amount of money to the endorsers. 


Welton vs Peerce et Al...c.ccccrcccccccrccecccces s++400 


TRUSTEE. 


The bill in this case alleges that the 


db. 
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testator in his life time advanced to 
M., one of his sons,a certain sum 
which was separate and independ- 
entof the share which the said M. 
was to receive as one of the heirs; 
and that there was an agrement be- 
tween the testator and M. that the 
latter shouJd pay such person or 
persons as the testator should di- 
rect, by will or otherwise, the cer- 
tain sum; and that the testator, by 
the eigthth clause of-his will, “de- 
vised and bequeathed” to the plain- 
tiffs the certain sum. On demurrer 
it is HELD: 

That the allegations, if true, indi- 
cate not only collateral circum- 
stances sufficient, but also such 
special case as to justify the ma- 
king of M. a party to the bill; be- 
cause holding in his own hands 
the special funds, specifically 
bequeathed to the plaintiffs, he 
could, under those circumstan- 
ces, be a trustee for the useand 
benefit of the gm For 
that reason, and to prevent a 
multiplicity of suits, the demur- 
rer was justly overruled. 


Currence et al vs Daniclse.....cce.++ssccccees418 


UNDUE INFLUENCE. 


A casein which a contract is set aside 
on the grounds of there being undue 
influence exercised in its procure- 
ment, by a son upon his father, who 
was in extreme old age and bodily 
infirmity and mental weakness, 





Deem vs. Phillips et AU .......0000 iniaebenkia wee 


UNLAWFUL DETAINER. 


The action of unlawful detainer in-- 
volves the title and boundary of 
land, within the meaning of the 8th 
section of article VI of the constitu- 
tion; and this court has jurisdiction 
over a final judgment of the circuit 
court in such action, although the 
case may have been brought into 
the cireuit court by appeal from a 
justice’s judgment. Code, chap. 135, 


p. 639. 
Rathbone Oil Tract Co. vs. Rawch......... 79 


USURY. 


It isnot error to reject pleas that set 
forth specifically the manner by 
which a contract is alleged to have 
been executed usuriously, when a 
plea is also filed, alleging usury un- 
der the statute, and under which 
any defense can be made that could 
have been made,if the pleas had not 
been rejected. 


Hoof et al V8 BROUINS......00000.+0+s0ccceccccecceseee040 
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VARIANCE. 
Where there isa plain variance be- | 
tween the declaration and the bond 
offered in evidence under it, there 
is no error in refusing to permit it 
to go to the jury in evidence. 
Harris vs. Fisher .......... FINES BEDS en 


VENDOR AND VENDEE. 


v2 


RS EES AE SIRE Dik Sepse oe 


l- When a Vendor has contracted to 
give full and peaceable possession, 
and seeks to enforce his lien by bill, 
and it is answered that part of the 
land is, and has been, in actual ad- 
verse possession as against the ven- 

‘ dee, and the cause is heard on the 
bill and answer, it is error todecree 
in favor of the vendor without first 
inquiring into the question of title, 
&e., and ascertaining what abate- 
ment of the purchase money, if any, 
ought to be made. 

Williams et al vs Buster et al, Adm’r.....342 


2. Gale and wife in 1857. contracted to 
sell and convey to Cady, certain real 
estate in this state, the property of 
the wife, in consideration of the 
right to manufacture and vend a 
certain machine of which Cady was 
the proprietor, in 1857. All the par- 
ties then resided in Illinois. In 
1861, the land was greatly enhanced 
in value by reason of the discovery 
of oil deposits under the surface. 
Gale refuses to convey, and Cady 
brings suit. Gale answers alleging 
worthiesness of patent, &c. HELD: 

ee a OO 


I. That inasmuch as Cady had 
been manufacturing and vend- 
ing the machines for two years 
before the sale of the right to 
Gale, in the neighborhood where 
the parties both resided, he 
could not have been unac- 
quainted with it; and no fraud, 
misrepresentation or conceal- 
ment being proved or shown on 
the part of Cady, and it also ap- 
pearing that more than a year 
after the contract was made, 
Gale reaffirmed it by endorsing 
an extension of time for a com- 
pliance on his part, the contract 
must be regarded as a fair one, 
and specific performance decreed Jd 


J. Where the vendor has sold a 
larger interest in real estate than 
he has title to, a courtof equity 
will compel him to convey such 
estate or interest as is vested in 
him;and this notwithstanding 
the purchaser has paid full con- 
sideration, and is willing to ac- 
cept such title and interest as 
the vendor has in the premises, 
in full discharge of the contract, 
without remuneration or abate- 
ment 


III. The contract involved no 
hardship at the time it was en- 
tered into; therefore a court of 
rvequity will not withhold its aid 


bd 
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VENDOR AND VENDEE—Cont’d. 
to enforce it, merely because of 
the great appreciation of the 
pen sold, from causes un- 
snown to, and unforseen by 
each of the parties, at the time 


BE PG IIGIIID: Ke ctncsecctee tsessdcséavesicns b 

IV. Specific performance decreed, 
viz: Gale compelled to convey 
his’ interest, a life estate; the 
contract could not he enforced 
as against the wife, she not be- 
ing liable in consequence of the 
EG Ue Sectaptbt ces ces-dncevesnckasicee ves cose Ib 

VERDICT. 

SN ae NN a saectiaiatn ct nndsendinesenaeveaneeOte 
See New Trial and............ hilar wlddversauae 82 
VOTES (Legislative. 
ee, en en nee | 5 
WAIVER, 

See Evidence NO, 7 @10G...0... ceccce cco ccc csscccesd0 a 
WIFE. 

See Husband and Wife and,......ccccseee. 393 


WILLS. 


When the language of a testator is 
plain and his meaning clear, the 
courts have nothing to do but to 
earry out the will of the testator, if 
ae inconsistent with some rule of 
aw. 


Whelan, Trustee, et al vs. Reilly et al.,.... 356 
WITNESS. 
See Husband and Wife and.. 353 






See Billand Answer and.............ss0 

BOO TVG THOS BRIG vnccce nec ncressveccccocscvcess ote 
WRITS. 

See Rule (to show cause) and................ 432 


WRIT OF POSSESSION. 


1, P. obtained a rule against T. and 
others to show cause why a writ of 
possession should not be awarded 
against them, requiring them to de- 
liver certain lands into his posses- 
sion which had been decreed him 
in a suit, to which they were not 
parties. They answered that they 
were in possession as tenants under 
S., who had been a party to the suit 
of P., and that the decree in favor 
ofthe latter was erroneous, and that 
S. had deceased since the rendition 
of the decree, and that the bill 
should have been dismissed as to 8S, 
HELD: 

I. That even if the bill should 
have been dismissed as to S., 
defendants to the rule had no 
right to avail themselves of that 
question in this appeal. 
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WRIT OF POSSESSION—Continued. ) WRIT OF POSSESSION —Continued, 


II. For reasons given the decree til thedecree is executed by the de- 
was not erroneous. livery of possession. And where a 

IE{. The decree being final as to person, nota party tothe suit, isin 
S., it was unnecessary to suggest possession of property which is 
his death and revive the sui the subject of the decree, and re u- 
against his heirs in order to pro- ses togive it up, itis usual to make 
ceed with the rule a rule upon him, and unless he 

shows a paramount right in himseif 

to order the property to be deliver- 

ed up, and to enforce such order by 

attachMent if MECESSALY ..........-cecccsee LD 


Trimble et al vs. Pulton Tr wstee........00000432 


2. Acourt of eqnity always has juris- 
diction to carry into effect its own 


a yicio un- see Oral Testimony and.. 





